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332 The Tanker War

Department of State et al., Statement of Policy (June 27-Aug. 8, 1986), id. 2-48; NWP 9A Annotated 12.3.2.5 n.34,
citing inter alia US Department of State et al., at AS2-1-1.

509. LOS Convention, art. 25(3); Territorial Sea Convention, art. 16(3); nn. 349, 378 and accompanying text.
510. LOS Convention, art. 125(a)(3); se¢ also nn. 409-18 and accompanying text.

511. LOS Convention, arts. 2(3),19(1), 21(1), 31; Territorial Sea Convention, arts. 1(2), 14(4), 17, 22(2); see also nn.
I111.953-67, IV.10-25 and accompanying text.

512. Vienna Convention, arts. 61-62; nn. 111.928-29, 938-49, IV.26-27, 29 and accompanying text.
513. UN Charter, arts. 2(4),51,103; seealso nn. 111.10-11,47-630,916-18,952-67,1V.6-25 and accompanying text.

514. Thesee-saw nature of the conflict meant that from time to timeIraq had access to its coastand the Shatt before
the end of the war in 1988.

515. See generally LOS Convention, arts. 124-32, nn. 409-18 and accompanying text.
516. LOS Convention, art. 124(1)(a); see also nn. 409-18 and accompanying text.
517. See nn.I1.111-14 and accompanying text.

518. LOS Convention, arts. 2(3), 19(1), 21(1), 31; Territorial Sea Convention, arts. 1(2), 14(4), 17, 22(2); secalso nn.
111.953-67, 1V.10-25 and accompanying text. For analysis of this issue under the LOAC, sce Parts V.A.-V.E,
V.J.1-V]S5.

519. Vienna Convention, arts. 61-62; nn. 111.928-29, 938-49, IV.26-27, 29 and accompanying text.
520. See nn. I1.250-59 and accompanying text.

521. UN Charter, art. 2(4); S.C. Res. 552 (1984), in WELLENS 473; see also nn. 11.250-59, II1.47-157 and
accompanying text. To the extent the Iranian action involved hostilities in neutral territorial waters, there was alsoa
violation of traditional neutrality law principles. Sez Parts V.F.1, V.F.2, V.E5, V.].6.

522. Not every strait geographers recognize is a strait in international law. 1 O’CoNNELL, LAw OF THE SEA 299.
523. See Lewis M. Alexander, International Straits, in Robertson 91, 104-05; nn. 11.69-73 and accompanying text.
524. Territorial Sea Convention, art. 16(4); 2 Nordquist 11 IT1.1-111.8.

525. Territorial Sea Convention, arts. 14-23. Because id., art. 25 declares the Convention does not affect treaties
already in force, those straits governed by international agreements are not regulated by the Convention. See also nn.
555-57 and accompanying text.

526. RESTATEMENT (SECOND) § 45(3)(b) & r.n.1, 2, citing Territorial Sea Convention, arts. 14-15, Corfu Channel,
1949 ICJ 28.

527. 3 Nordquist 11IL7; see also nn. 268-94, 314-22, 328-34 and accompanying text.

528. Brown 80; 3 Nordquist 1 IIL7; see also nn. 285, 301-13, 337-53, 367, 369 and accompanying text.
529. See nn. 83-157 and accompanying text.

530. See nn. I1.51, 67, 81, 119, 163, 379-81, 1V.333, 363 and accompanying text.

531. 1 O’CoNNELL, Law OF THE SEA 299; but sec BROWNLIE, INTERNATIONAL LAw 284; for a trend study, see
O’ConNELL 301-31. For analysis of LOS Convention negotiations, see BRowN 81-86; 2 Nordquist 19 IIL9-I1L.15; 1
O’ConneLL 328-31. Commentators say the LOS Convention navigational articles, which include straits passage
principles, reflect customary norms. See nn. III. 963 and accompanying text. BROWN 96 agrees that the LOS
Convention reflects customary straits passage principles, except for warship transit passage.

532. SeeFig. A2-4: Straitof Hormuz,in NWP 1-14M Annotated, at 2-74; Fig. SF2-5: Strait of Hormuz,in NWP 9A
Annotated.

533. LOS Convention, arts. 86-87; High Seas Convention, arts. 1-2; NWP 1-14M Annotated 1 2.3.3.2; NWP 9A
Annotated 12.3.3.2; 1 OpPENHEIM § 210; Alexander, n. 523, 99-100; see nn. 68-79 and accompanying text for analysis of
the high seas regime. It is, of course, possible that the strait State(s) may claim EEZ, fishing zone, continental shelfor
contiguous zone rights for the ocean area beyond the territorial sea(s) in the strait. In that case those regimes’ LOS
rules would also apply to the belt of waters within the strait beyond the territorial sea.

534. See nn. 268-94, 314-22, 328-34 and accompanying text.

535. NWP 9A Annotated 1 2.3.3.2 n43 & Annex AS2-4: International Straits: Least Width, seemingly
erroneously listing Strait of Hormuz as having a least width of more than 24 miles; Annex AS2-6: Straits, Less Than
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24 Miles in Least Width, in Which There Exists a Route Through the High Seas or an Exclusive Economic Zone of
Similar Convenience with Respect to Navigational or Hydrographical Characteristics, in id. AS2-4-1 - AS2-6-1;
compare id., Fig. SF2-4: Strait of Hormuz, in id.

536. NWP 1-14M Annotated 1 2.3.3.2 n.46 & Table A2-5: International Straits: Least Width, seemingly
erroneously listing Strait of Hormuz as having a least width of more than 24 miles; Table A2-6: Straits, Less Than 24
Miles in Least Width, in Which There Exists a Route Through the High Seas or an Exclusive Economic Zone of
Similar Convenience with Respect to Navigational or Hydrographic Characteristics, in id. 2-86 - 2-88; compare id., Fig.
A2-4: Strait of Hormuz, at 2-74.

537. NWP 9A Annotated, 12.3.3.2 n.43 & Annex AS2-6. By 1997 Bahrain, Qatar and the UAE had claimed greater
territorial seas, n. 533; only the area around Abu Musa Island might be considered as falling within this category.
NWP 1-14M Annotated 12.3.3.2 n.46.

538. See nn. 1151, 67, 81, 119, 163, 379-81, 410 and accompanying text.
539. Sce Fig. A2-4; Strait of Hormuz, in NWP 1-14M Annotated, at 2-74.

540. Table A2-5: International Straits: Least Width, NWP 1-14M Annotated, at 2-87; Table AS2-4: International
Straits: Least Width, NWP 9A Annotated, at AS2-4-2; see also nn. 1151, 67, 81, 119, 163, 379-81, 410 and
accompanying text.

541. Territorial Sea Convention, art. 16(4), 25; see also nn. 524-25, 555-57, 566-81 and accompanying text.

542. Sce nn. 566-81 and accompanying text.

543. LOS Convention, art. 36; see also BROWN 88; NWP 1-14M Annotated 12.3.3.2; NWP 9A Annotated 12.3.3.2;1
O’CoNNELL, LAw OF THE SEA 330; RESTATEMENT (THIRD) § 513 r.n.3; Roach & SmirH 111.4.

544, RoacH & Smrrn 111.2, 283; see nn. 582-607 and accompanying text for transit passage analysis.
545. Sce Fig. A2-4: Strait of Hormugz, in NWP 1-14M Annotated, at 2-74.
546. See nn. 337-50 and accompanying text.

547, LOS Convention, art. 45;seealso 2 Nordquist 1145.1-45.8(c); NWP 1-14M Annotated 12.3.3.1,at2-16; NWP
9A Annotated 12.3.3.1,at2-23; RESTATEMENT (SECOND) § 45(3)(b); RESTATEMENT (THIRD) § 513 r.n.3; RoacH & SMITH,
111.3; Alexander, n. 523, 103; John Norton Moore, The Regime of Straits and the Third United Nations Conference on the
Law of the Sea, 74 AJIL 77,112 (1980).

548. NWP 1-14M Annotated 12.3.3.1 n.45; NWP 9A Annotated 12.3.3.1 n42.

549. Compare 1.LOS Convention, arts. 17-20, 45, with Territorial Sea Convention, arts. 14, 16(4); see also nn. 301-13,
337-50 and accompanying text. Article 16(4) was drafted with Case 2 straits in mind. BRown 80; 1 O’CoNNELL, LAWOF
THE SEA 331; see also RESTATEMENT (SECOND) § 43(3)(b); Alexander, n. 523, 99.

550. Alexander, n. 523, 99.
551. LOS Convention, art. 38(1).

552. Id., arts. 44-45(1)(a); see also BROWN 92; 2 Nordquist 11 38.1, 38.8(b), 44.1-44.8(c), 45.1-45.8(b); NWP 1-14M
Annotated 12.3.3.1 n.36; NWP 9A Annotated 1 2.3.3.1 n.36; RESTATEMENT (THIRD) § 513 r.n. 3 (Art. 45 responds to
Corfu Channel, 1949 ICJ 28-29); Roact & SmitH 1 11.3; Alexander, n. 523, 100-01; see nn. 337-50 and accompanying
text for territorial sea innocent passage analysis.

553. Compare LOS Convention, arts. 38(1), 45, with Territorial Sea Convention, art. 16(4). No 1958 Convention
addresses EEZ claims.

554. The Strait of Messina between the Italian mainland and Sicily is a familiar example. See Table A2-2: Straits
Formed by an Island of a Nation and the Mainland Where There Exists Seaward of the Island a Route Through the
High Seas or an Exclusive Economic Zone of Similar Convenience, NWP 1-14M Annotated, at2-84; id., 12.3.3.1 n.36.
Abu Musaand the Greater and Lesser Tunbs are more than 24 miles from the mainland. Seenn. 1151, 67, 81, 119,163,
379-81, 410 and accompanying text.

555. Compare 1LOS Convention, art. 35(c)with Territorial Sea Convention, arts. 16(4), 25; see also BRowN 86; NWP
1-14M Annotated 12.3.3.1 n.36; NWP 9A Annotated 12.3.3.1 n.36; 1 O’CoNNELL, LAW OF THE SEA 322-24; RoacH &
SmirH §§ 11.8.4,11.8.8; Alexander, n. 523, 101-02; Moore, Regime of Straits, n. 547, 111; Daniel Vignes, Commentary, in
Law or NavaL WARFARE, 468, 479-81.
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556. LOS Convention, art. 311(2); see also BRown 86-88, citing Treaty of Peace, Mar. 26, 1979, Egypt-Israel, art.
5(2), 18 ILM 362, 365, 392 (1979); NWP 1-14M Annotated 12.3.3.1 n.42; NWP 9A Annotated 12.3.3.1 n.42; RoacuH &
SMmITH 1 11.8.15; n. 45 and accompanying text.

557. The Bosphorus and Dardanelles are generally considered LOS Convention art. 35(c) exceptions; see
Convention Regarding Regime of the Straits, July 20, 1936, 173 LNTS 213 (Montreux Convention); as is the Beagle
Channel, Boundary Treaty, July 23, 1881, Arg.-Chile, art. 5, 159 CTS 45; Treaty of Peace & Friendship, Nov. 29,1984,
Arg.-Chile, 24 ILM 11, 13 (1985). Other treaties or statememts affecting straits include Treaty Concerning
Sovereignty & Maritime Boundaries in the Area Between the Two Countries, Dec. 18, 1978, Austl.-Papua N.G., 18
ILM 291 (1979) (Torres Strait); Treaty of Peace, Mar. 28, 1979, Egypt-Isr., 1136 UNTS 100, 1138 id. 59; Agreement
Relating to Delimitation of Territorial Sea in the Straits of Dover (With Joint Declaration & Map), Nov. 2, 1988,
Fr.-UK, 1547 d. 47, 54 (“unimpeded transit passage . . . of merchant ships, government ships and especially warships
in their normal mode of navigation, and also the right of overflight by aircraft” recognized; passage must be
“continuous and expeditious.”); Statements by Malaysia et al. Relating to Article 233 of the Draft Convention on the
Law of the Sea in Its Application to the Strait of Malacca & Singapore, UN Doc. A/CONF.62/L.145, Annex & Adds.
1-8 (1982), in 4 Nordquist 1233.8 (US a party to statement); Delimitation Treaty, Mar. 31, 1978, Neth.-Venez., 1140
UNTS 311 (strait between Netherlands Antilles, Venezuela); Agreement on Delimitation of Marine & Submarine
Areas, April 18, 1990, Trin. & Tobago-Venez., 19 L. of the Sea Bull. 22 (Oct. 1991), cited in 2 Nordquist 1111.20 n. 49
(strait between Trinidad & Tobago, Venezuela). These treaties may apply to third States through the erga omnes
principle. 1 OPPENHEIM §§ 234, 275; see also 2 Nordquist 1111.20; 1 O’'CoNNELL, LAWOFTHE SEA 322-24; 1 OPPENHEIM §
213; ReSTATEMENT (THIRD) § 336 r.n.2; Vignes, Commentary, n. 555.

558. See LOS Convention, arts. 17-26, 52, 53(4), 54; see also 2 Nordquist 11 51.1-54.7(b); NWP 1-14M Annotated,
19 2.3.3.1 n.36, 2.3.4.1; NWP 9A Annotated, 17 2.3.3.1 n.36, 2.3.4.1; Alexander, n. 523, 95-96; Thomas A. Clingan,
Freedom of Navigationin a Post-LOS Convention Il Environment, in Symposium, The Law of the Sea: Where Now, 46 L. &
CoNTEMP. Pross. 107, 117 (1983); Bruce Harlow, Comment, in Symposium 125, 126; Oxman, The Regime, n. 111956,
851-61; William J. Schachte, International Straits and Navigational Freedoms, 24 ODIL 179, 181-84 (1993); se¢ nn.
337-50 (territorial sea innocent passage), 546-54 (nonsuspendable straits innocent passage).

559. Territorial Sea Convention, arts. 16(4), 25.

560. See Table Al-7: Archipelagos; Table Al-8, & Table Al-9: States with Acceptable Water/Land Ratios for
Claiming Archipelagic Status, in NWP 1-14M Annotated, at 1-85 - 1-87; Table ST1-7: Archipelagos; Table ST1-8, &
Table ST1-9: States with Acceptable Water/Land Ratios for Claiming Archipelagic Status, in NWP 9A Annotated, at
1-17 - 1-18.

561. See nn. 524-30 and accompanying text.

562. See nn. 268-94 and accompanying text.

563. See nn. 68-79 and accompanying text.

564. See nn. 268-94 and accompanying text.

565. See nn. 533-45 and accompanying text.

566. Territorial Sea Convention, art. 16(4); accord, RESTATEMENT (SECOND) § 45(1) & cmts. a,b.

567. Territorial Sea Convention, arts. 16(3)-16(4); accord, RESTATEMENT (SECOND) § 45(3)Xb); compare LOS
Convention, art. 25(3); see also nn. 301-13 and accompanying text.

568. Territorial Sea Convention, art. 16(1); accord, RESTATEMENT (SECOND) § 45(2)(a) & cmt.b; see also nn. 381-521
and accompanying text.

569. Territorial Sea Convention, art. 14(3); accord, RESTATEMENT (SECOND) § 45(2)(b) & cmt.b; see also nn. 302,492,
494-95, 500-01, 507 and accompanying text.

570. Territorial Sea Convention, art. 14(4); accord, RESTATEMENT (SECOND) § 45(1); see also nn. 301-13 and
accompanying text.

571. 1 O’CoNNELL, Law oF THE SEA 331. Corfu Channel, 1949 ICJ 29-33, which spoke in terms of “innocent
passage,” influenced the Convention drafters. BRowN 78-79; 2 Nordquist 1 1I1.5; O’ConNELL 314-16; Alexander, n.
523,96-99. Promoting territorial sea innocent passage in the straits contextas arule of international law continues, See
BROWNLIE, INTERNATIONAL LAw 281, 284 (Territorial Sea Convention, art. 16[4] the straits passage rule; the LOS
Convention “a substantial departure from . . . customary law”); 1 OPPENHEIM § 210; but see id. § 211, recognizing the
LOS Convention transit passage regime. In later LOS discussions, maritime States made it clear that maintainingan
unrestricted ships straits passage regime was essential for a future LOS treaty. 2 Nordquist 1 IIL6.
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§72. See Territorial Sea Convention, art. 14(5); RESTATEMENT (SECOND) § 45, cmt. f; by contrast, LOS Convention,
art. 19(2)(i) declares that “any” fishing is considered under id,, art. 19 as prejudicial to a coastal State’s peace, good
order or security; see also nn. 301-02, 337, 340-41 and accompanying text.

573. Cf. Territorial Sea Convention, arts. 1-2; see also nn. 304-05 and accompanying text. In later LOS discussions
maritime States made it clear that maintaining an unrestricted straits aircraft overflight passage regime was essential
for a future LOS treaty. 2 Nordquist 11IL6.

574. Territorial Sea Convention, art. 14(6); see also RESTATEMENT (SECOND) § 45 cmt. g; but see id. § 48; nn. 302-03
and accompanying text. In later LOS discussions maritime States made it clear that maintaining an unrestricted
submarine straits passage regime was essential to a future LOS treaty. 2 Nordquist 1 II1.6.

575. LOS Convention,art. 19(2) declares these activities and othersin anall-inclusive list are considered underid.,
art. 19to be prejudicial toa coastal State’s peace, good order or security; seealso nn. 338-41 and accompanying text.

576. Cf. Territorial Sea Convention, arts. 18-23; see also n. 313 and accompanying text.

577. Territorial Sea Convention, arts.1(2), 14(4), 17, 22(2) (application of “other rules of international law™); see
also nn, 111.952-67, IV.10-25 and accompanying text.

578. UN Charter, arts. 51, 103; see also nn. I11.10-11, 47-630, 916-18, 952-67, IV.6-25 and accompanying text.

579. E.g., UN Charter, arts. 2(4), 103. LOS Convention, art. 19(2)(a) declares “any threat or use of force against the
sovereignty, territorial integrity or political independence of the coastal State, or in any other manner in violation of
the principles of international law embodied in the Charter” is considered underid, art. 19 as conduct prejudicial toa
coastal State’s peace, good order or security. See also nn. 111.10-11, 47-630, 916-18, 952-67, IV.6-25 and accompanying
text.

580. Territorial Sea Convention, arts. 1(2), 14(4). For example, RESTATEMENT (SECOND) § 45 cmt. i, following the
Convention, declares a “coastal state may take the necessary steps in its territorial sea to prevent passage that is not
innocent, regardless of the type of vessel involved,” adding that the vessel’s immunity is not affected. While the latter
covers warship immunity, reading the “necessary steps” language broadly without considering warship immunity
could lead to an erroneous conclusion that warships can be weated like merchantmen for straits passage.

581. Sece MacDoNALD 170 for Saudi Arabia’s position on innocent passage through straits under the 1958
Convention.

582. Others include the Straits of Gibraltar, between the Mediterranean Sea and the Atlantic Ocean; Bab el
Mandeb, between the Red Sea and the Indian Ocean; Malacca, between the Indian Ocean’s Andaman Sea and the
Pacific Ocean’s South China Sea. See Fig. A2-2: Strait of Gibraltar; Fig. A2-3: Strait of Bab el Mandeb; Fig. A2-5,in
NWP 1-14M Annotated, at 2-72,2-73,2-75; seealso 1 O'CONNELL, LAWOFTHE Sga 318-22; Alexander, n. 523, 104-05.

583. LOS Convention, arts. 36-38(1), 44; see also 2 Nordquist 11 36.1-36.7(¢), 37.1-37.7(c), 38.1-38.8(c),
44.1-44.8(c); NWP 1-14M Annotated 12.3.3.1,at 2-15; NWP 9A Annotated 12.3.3.1,at 2-23; Alexander, n. 523,91,94.

584. LOS Convention, art. 38(2); see also BROWN 89 (transit passage is “a right akin to freedom of the high seas but
for one purpose only—. .. continuous and expeditious transit™); 2 Nordquist 11 38.1-38.8(b), 38.8(d)-38.8(e); NWP
1-14M Annotated 1 2.3.3.1, at 2-15; NWP 9A Annotated ¥ 2.3.3.1, at 2-23; ResTATEMENT (THirD) § 513(3) & cmt. j,
r.n.3 (right of unimpeded transit passage a customary norm); Alexander, n. 523, 91-93; for analysis of conditions of
entry, see nn. 381-513 and accompanying text.

585. NWP 1-14M Annotated 12.3.3.1 n.37, citing US Navy Judge Advocate General message 061630Z June 1988 1
4, at 2-59; NWP 9A Annotated 72.3.3.1 n.37; RoacH & SmiTH 1 11.2, 286, quoting Dec. 21, 1984 telegram to US
Embassy, Santiago, Chile.

586. LOS Convention, arts. 58, 87-115; High Seas Convention, arts. 1-2; see also nn. 68-79, 147-57 and
accompanying text.

587. LOS Convention, art. 38(1).

588. Sincewatersinand around these straits are necessarily part of coastal State territorial seas,an EEZ or the high
seas, the other rules clauses of id,, arts. 2(3), 19(1), 21(1), 31, 58(3), 87(1) apply; see also High Seas Convention, art. 2;
Territorial Sea Convention, arts. 1(2), 14(4), 17, 22(2). LOS Convention, art. 34(2) declares straits-bordering States’
sovereignty or jurisdiction is exercised subject to id, arts. 34-45, and “other rules of international law.” Other rules
clauses refer to the LOAC. See 2 Nordquist 17 34.1-34.8(g); Akira Mayama, The Influence of the Straits Transit Passage
Regime on the Law of Neutrality at Sea, 20 ODIL 1 (1995); nn. 111.953-56, IV.10-25 and accompanying text.

589. E.g., UN Charter,arts. 2(4),51,103; LOS Convention, arts. 39(1)(b), 301; sez also nn. 1I1.10- 11,47-630, 16-18,
952-67, 1V.6-25 and accompanying text.
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590. MacDONALD 183-84; see also 2 Nordquist 11 II1.9-111.14.

591. LOS Convention, art. 39(1); see also 2 Nordquist 11 39.1-39.10(h); NWP 1-14M Annotated 92.3.3.1,at 2-15;
NWP 9A Annotated 92.3.3.1,at2-22; 1 O’CoNNELL, LawOFTHE SEa 331-336; Moore, Regimz of Straits, n. 547,95-102,

592. LOS Convention, art. 39(2); see also 2 Nordquist 139.10(j); nn. V1.136-40 and accompanying text.
593. LOS Convention, art. 39(3); see also 2 Nordquist 11 39.10(k)-39.10(}).

594. 2 Nordquist 139.10(k); NWP 1-14M Annotated 1 2.3.3.1, at 2-15; NWP 9A Annotated 1 2.3.3.1, at 2-22;
Alexander, n. 523, 93; Lowe, The Commander’s, n. 111.318, 119.

595. LOS Convention, art. 40; see also id., art. 19(2)(j) (territorial sea research, survey activities considered
prejudicial to coastal State’s peace, good order or security if conducted by ships otherwise in id., art. 19(1) innocent
passage); 2 Nordquist 11 40.1-40.9(e); Alexander, n. 523, 92-93. However, research may be conducted in a
strait-bordering State’s territorial waters within the strait if that State consents. 2 Nordquist 140.9(d). Research does
not include transiting platforms’ normal mode of operations while going through a strait, e.g., sonic depth sounding
by fathometer or position plotting by radar, etc. These activities are not prohibited if legitimately incidental to
continuous, expeditious transit in the normal mode. Id. 1% 39.10(f), 40.9(c).

596. LOS Convention, art. 39(1)(c); see also nn. 591, 595 and accompanying text.

597. 2 Nordquist 139.10(¢); NWP 1-14M Annotated 1 2.3.3.1, at 1-15; NWP 9A Annotated 1 2.3.3.1, at 2-22;
Alexander, n. 523,91; William T. Burke, Submerged Passage Through Straits: Interpretations of the Proposed Law of the Sea
Treaty Text, 52 WasH. L. Rev. 193, 212-14 (1977); Ronald Clove, Submarine Navigation in International Straus: A Legal
Perspective, 39 Nav. L. Rev. 103 (1990); Lowe, The Commander’s, n. 111.318, 120, 122; Horace B. Robertson, Jr., Passage
Through International Straits: A Right Preserved in the Third United Nations Conference on the Law of the Sea, 20 VJIL 801,
843-44(1980); Schachte, International Straits, n. 558, 184-86; but see Lowe, The Commander’s, 122; W. Michael Reisman,
The Regime of Straits and National Security: An Appraisal of International Lawmaking, 74 AJIL 48, 71-75 (1980). By
contrast, under territorial sea innocent passage rules submarines must transit surfaced, flying the ensign. LOS
Convention,art. 20; Territorial Sea Convention, art. 14(6); sez also nn. 302, 338,342,493, 574 and accornpanying text.

598. For special maritime vehicles, e.g., hovercraft or hydrofoils, normal mode transit passage means the mode
normal to them under the circumstances. For aircraft normal mode is altitude and speed appropriate under the
circumstances. 2 Nordquist 11 39.10(e), 40.9(c); US Navy Judge Advocate General message, n. 586, 115, 9, in NWP
1-14M Annotated, at 2-60 - 2-61; 1 O’CoNnELL, Law OF THE Sea 333; Alexander, n. 523, 92; but see Lowe, The
Commander’s, n. 111.317, 122. As the Navy Message 15 makes clear, this is for navigation safety and ships’ protection,
i.e., self-defense. UN Charter, arts. 51, 103; see also nn. 10-11,47-630,916-18,952-67,1V.6-25 and accompanying text.

599. LOS Convention, art. 39(1)(b); see also 1 Nordquist 207, 450; 2 id. 1 39.10(c); 5 id., 1 301.5; discussing LOS
Convention, art. 301.

600. Brown 78. If prior notification or permission is unnecessary for warship territorial sea innocent passage, as
argued nn. 337-52 and accompanying text concerning LOS Convention, arts. 17-32 and Territorial Sca Convention,
arts. 14-23, surely there is no prior notification or permission requirement for straits transit passage where a strait
includes territorial seas.

601. Sealapesand traffic separation schemes must conform to generally accepted international regulations. If two
or more States border a strait, they must cooperate in formulating proposals to IMO. LOS Convention, art. 41; sec also
1d., art. 22(1) (coastal State may prescribe sea lanes, traffic separation schemes for its territorial sea); 2 Nordquist 91
41.1-41.9(h); NWP 1-14M Annotated 12.3.3.1,at2-26; NWP A Annotated 12.3.3.1,at 2-23; Alexander, n. 523,94-95,

602. NWP 1-14M Annotated 12.3.3.1 n.43, referring to Fig. A2-4, atid. 2-74; NWP 9A Annotated 12.3.3.1 n.41,
referring to Fig. SF2-4.

603. LOS Convention, arts. 42(1), 42(3); see also 2 Nordquist 1142.1-42.10(e), 42.10(h); Alexander, n. 523, 94-95;
nn. V1.122, 13640, 175 and accompanying text.

604. LOS Convention, art. 43; see also 2 Nordquist 11 43.1-43.8(e).

605. Compare LOS Oonvenﬁon, art. 42(2) with id., art. 25(3) (no discrimination in form or fact when territorial sea
innocent passage temporarily suspended); see also nn. 301-13, 337-50 and accompanying text.

606. LOS Convention, art. 44; see also 2 Nordquist 1 44.8(b); Alexander, n. 523, 94-95.

607. LOS Convention, arts. 42(4)-42(5); compare id., arts. 21, 31 (similar rules for territorial sea innocent passage);
see also 2 Nordquist 17 42.10(i)-42.10(0); Alexander, n. 523, 94-95; n. 350 and accompanying text.

608. See nn. 11.104-06, 220, 277, 290, 325, 357, 375, 379-81, 463 and accompanying text.
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609. LOS Convention, arts. 36, 87(1); High Seas Convention, art. 2; see also nn. 533-45, 561-65 and accompanying
ext.

610. LOS Convention, arts. 38(1), 44; see also nn. 566-607 and accompanying text.

611, Sec nn. I1.325 and accompanying text.

612. Lowe, The Commander’s, n. 111.318, 120.

613. UN Charter, arts. 51, 103; see also nn. 111.10-11, 48-626, 916-18, 952-67, IV.6-25 and accompanying text.
614. Sece n. 11102 and accompanying text.

615. See n. 600 and accompanying text.

616. See, e.g., nn. 11.357 (mines), 457 (Iran’s Larak oil terminal by air attack), 463-64 (speedboat attacks) and
accompanying text.

617. UN Charter, arts. 51, 103; see also nn. 111.10-11, 48-630, 916-18, 952-67, IV.6-25 and accompanying text.
618. See nn. I1.459-69 and accompanying text.

619. Cf. LOS Convention, arts. 41-44; see also n. 11.357 and accompanying text.

620. Sece WHITEHURST, U.S. MERCHANT MARINE, n. 1159, ch. 7.

621. See GILMORE & BLACK 188; SCHOENBAUM § 8-33; WHITEHURST, U.S. MERCHANT MARINE, n. I1.59, 201-02.
622. See GILMORE & Brack 14, 144; ScHOENBAUM § 8-33; WHITEHURST, U.S. MERCHANT MARINE, n. 11.59, 202.

623. PHILIPC. JESSUP, TRANSNATIONAL Law 2 (1956) coined the phrase, now in general use, to define private parties’
and governments’ relationships in the international context. Transnational law is a mix of public international law,
¢.g., the LOS or the LOAC with which this study is primarily concerned, and conflict of laws, also known as private
international law.

624. US Const., art. I, § 8 gives Congress power to “grant Letters of Marque and Reprisal,” i.e., authorizing
Congress to approve privateering. The general view is that privateering is outlawed, despite US equivocations half a
century or more ago. CoLomBos §§ 536-38; 2 O’CoNNELL, LawOFTHE SEa 1102-03,1106; Tucker40-41; Harvard Draft
Convention on Naval & Aerial War, art. 50 & cmt.; Hisakazu Fujita, Commentary, in Law OF NAVAL WARFARE 66, 68.
See Paris Declaration, 1 1. Whatever its weight as a customary norm, the Declaration’s 53 original and acceding
parties, except the United States, which has not ratified the Declaration, represent neatly all nations if treaty
succession principles are taken into account. SCHINDLER & ToMAN 789-90; Symposium, State Succession; Walker,
Integration and Disintegrati

625. See NWP 1-14M Annotated 12.1.3; NWP 9A Annotated 12.1.2.3; WHITEHURST, U.S. MERCHANT MARINE, n.
11.59, ch. 11 (US National Defense Reserve Fleet, Military Sealift Command, naval fleet auxiliaries, RDJTF, Ready
Reserve Fleet); except as a “fleet in being,” RDJTF played no active role in the Tanker War. See nn. 11.40, 77, 80, 175,
219 and accompanying text. Insofar as the record indicates, no State employed naval auxiliaries during the war.
Properly speaking, under the LOS, naval auxiliaries are State-owned vessels operated for noncommercial purposes
that are not warships and, in territorial waters, are governed by LOS Convention, arts. 31-32; Territorial Sea
Convention, art. 22. On the high seas they enjoy immunity as well. LOS Convention, art. 96; High Seas Convention,
art. 9. See generally 2 Nordquist 11 31.1-32.7(b), 3 id. 96.1-96.96.10(d); NWP 1-14M Annotated 7 2.1.3; NWP 9A
Annotated 12.1.3; 1 OrPENHEIM § 565. Where the law of armed conflict applies through the other rules clauses of the
LOS conventions, they would be considered under LAw oF NAVAL WARFARE principles applicable to naval auxiliaries.
Applicable international agreements include 1936 London Naval Treaty, art. 1(B)(6); Montreux Convention, n. 557,
Annex I, art. B(6), 173 LNTS 237; Convention on Maritime Neutrality, arts. 12-13. However, because there were
apparently no naval auxiliary issues, as distinguished from issues of government-owned or operated vessels for
commercial purposes, during the Tanker War, Chapter V will not analyze this difficult issue.

626. 1962 Oil Pollution Convention Amendments, art. 2(2)(b); compare MARPOL 73/78, art. 2(4); 1960
COLREGS, Rule 1(c)(i). Some ILO conventions offer partial definitions. 2 O’CoNNELL, LAW OF THE SEA 749.

627. Ship Registration Convention, n. I11.61, art. 2(4), 26 ILM 1237, (1987) excluding vessels under 500 gross
registered tons (GRT). See also REsTATEMENT (THIRD) § 501 r.n.l.

628. See Part C4 for analysis of the definition of a warship.

629. By 1995 MARPOL 73/78 had been accepted by countries, including the United States, representing 92
percent of world merchant fleets, measured in GRT. Bowman & Harris 292-93 (1995 Supp.); TIF 400-01.
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630. See,e.g., 16 USC§916(e); 33 USC §§ 1471(5),1502(19); 46 USC§ 23 (includesseaplanes on the water); seealso 2
O’CONNELL, LAW OF THE SEA 747-50.

631. San Remo Manuat, cmr. 13.23.

632. NWP 1-14M Annotated 12.1.3n.13; NWP 9A Annotated 12.1.2.3 n.13; SANREMOMANUAL 1 13(i) & Commentary.
633. E.g., LOS Convention, art. 87(1); see also nn. 111.953-67, 1V.10-25 and accompanying text.

634. See Parts V.C.-V.E, V.].3-V.].5.

635. GiLMORE & BLack 12.

636. See, e.g., First Charter of Virginia, Apr. 10/20, 1606, arts. 1-2.

637. GILMORE & BLack 12.

638. ALFORD, n.I11.833, 84-88. The USSR, a command economy State, has since collapsed and is moving to a free
enterprise economy. However, other command economies and those transitioning to a capitalist system may still use
these. Many free enterprise-based economies also have the form,e.g., Israel and its State-owned ZIM shipping line.

639. Table 2.2: Non-Communist Countries with Government Owned Shipping Fleets, in LAWRENCE Jupa, THE UNCTAD
LiNer CoDE: UNITED STATES MARITIME POLICY AT THE CROSSROADS 46 (1983).

640. GILMORE & BLack 13-14, 197; SCHOENBAUM § 8-5, 491; WHITEHURST, U.S. MERCHANT MARINE, nn. I1.59, chs.
8-9.

641. GILMORE & BLACK 12, 990-95; Jupa, n. 639, ch. 1; LAWRENCE, n. 11.60, 14-16, 30, 198-202, 289-91, 293-95;
Danier MARX, IR, INTERNATIONAL SHIPPING CARTELS: A STUDY OF INDUSTRIAL SELF-REGULATION BY SHIPPING CONFERENCES
(1953); WHITEHURST, U.S. MERCHANT MARINE, n. I1.59, 35.

642. See,e.g.,arrangementsin In re Barracuda Tanker Corp., 281 F.Supp. 228 (S.D.N.Y. 1968),re0'd, 409 F.2d 1013
(2d Cir. 1969), (1967 Torrey Canyon oil spill disaster); In re Amoco Transp. Co. (dmaco Cadiz), 1979 AMC 1017 (N.D.
111, 1979), affd, 954 F.2d 1279, 1302-04 (7th Cir. 1992); see also Frankel, n. 1160, 66; GILMORE & BrACK 841-43;
SCHOENBAUM § 13-2 n.4; WHITEHURST, U.S. MERCHANT MARINE, n. IL.59, 225; Andreas Lowenfeld, Public Law in the
International Arena: Conflict of Laws, International Law, and Some Suggestions for their Interaction, 163 RCADI 311, 322-26
(1979); nn. 664, V.12-15 and accompanying text.

643. “Charter party” derives from the Latin charta partita (divided document), the ancient custom of splitting a
ship rental document drafted in duplicate, so that only the whole could give rise to rights and remedies. Each party
kept a part; comparing the halves proved the document’s authenticity. SCHOENBAUM § 9-1 n.1.

644. See, e.g., Pacific Vegetable Oil Corp. v. M/S Norse Commander Corp., 264 F.Supp. 625 (S.D. Tex. 1966); see
also SCHOENBAUM § 8-6, 492.

645. GILMORE & BLACK 194. If an owner provides master and crew, tendering them as the charterer’s agents, the
charter is a demise, although not technically a bareboat charter. ScHoENBAUM § 9-3 n.1-2.

646. GILMORE & Brack 194; ScHOENBAUM § 9-1, 631.
647. GILMORE & Brack 193; ScHoENBAUM § 9-1, 631-32.
648. GiLMORE & BLack 195.

649. Id. 197-98; SCHOENBAUM § 9-2. Satellite-based communications through INMARSAT (International Maritime
Satellite Communications), established by Convention on International Maritime Satellite Organization, Sept. 3,
1976, 31 UST 1; Operating Agreement on International Maritime Satellite Organization, Sept. 3, 1976, id. 135,
accomplishes this for many ships. WHITEHURST, U.S. MERCHANT MARINE, n. 11.59, 152. Sez, e.g., Dominant Navig. Ltd.
v. Alpine Shipping Co., 1982 AMC 1241 (R. Glenn Bauer, Manfred W. Arnold, Jack Berg, arbs.).

650. GILMORE & Brack 202-07; SCHOENBAUM § 9-10.

651. The Gazelle, 186 US 474 (1902); see also SCHOENBAUM § 9-10, 654.
652. SCHOENBAUM § 9-10, 653-54.

653. Id. § 9-10, 654.

654. GILMORE & Brack 209-10; SCHOENBAUM § 9-14.

655. GILMORE & BLACK 223-28; SCHOENBAUM §§ 9-14, 9-16; George K. Walker, The Interface of Criminal Furisdiction
and Actions Under the United Nations Charter, 20 TuLANE MARITIME L.J. 217, 241 (1996).



Law of the Sea 339

656. E.g., Calmar S.S. Corp. v. Scott, 345 US 427, 439-40 (1953); Glidden Co. v. Hellenic Lines, 272 F.2d 253 (2d
Cir. 1960) (voyage charter); Navious Corp. v. The Ulysses 11, 161 F.Supp. 932 (D. Md.), affd, 260 F.2d 959 (4th Cir.
1958); The Claveresk, 264 F. 276, 281-82 (2d Cir. 1920) (time charter); Denali Seafoods, Inc. v. Western Pioneer, 492
F.Supp. 580 (W.D. Wash. 1980) (voyage charter); see also GIL1ORE & BLACK 240.

657. Bottomry bonds, loans on the security of 2 ship and its cargo, and respondentia bonds on cargo are now
obsolete. Although they created liens on vessel or cargo, the liens (i.e., the security) were discharged if a ship did not
complete a voyage, i.c., if it sank. GILMORE & BLAck 632, 690; SCHOENBAUM § 7-5 n.2.

658. E.g., Ship Mortgage Act, 46 USC §§ 31322, 31325.

659. Convention for Unification of Certain Rules Relating to Maritime Liens & Morigages, Apr. 10, 1926, 120
LNTS 187; Convention for Unification of Certain Rules Relating to Maritime Liens & Mortgages, May 27,1967,in 6E
BeNepIcT, Doc. 15-5; Convention on Maritime Liens & Mortgages, May 6, 1993, 33ILM 353 (1994). Each supersedes
the previous one; the 1993 IMO-sponsored convention is not in force for many States, the situation for earlier treaties.
SceJan M. Sandstrom, The Changing International Concept of the Maritime Lien as a Security Right, 47 TULANEL. REv. 681
(1973). The United States is not party to any maritime lien treaty. See John M. Kriz, Ship Morigages, Maritime Liens and
Their Enforcement: The Brussels Conventions of 1926 and 1967, 1963 Duke L.J. 670, 674-75.

660. E.g., Ship Mortgage Act, 46 USC 31328, requires US Department of Transportation approval of trustees
holding a US ship mortgage in trust for the benefit of a foreignor who cannot hold a US ship mortgage; see also
SCHOENBAUM § 7-5.

661. US law, e.g., subordinates foreign preferred ship mortgages in US courts to repair facilities’ lien claims. 46
USC § 31326(b); see also GILMORE & BLACK 709-12; SCHOENBAUM § 7-6.

662. Sce gencrally GILMORE & BLACK 702-06; SCHOENBAUM § 7-5, 444,
663. See generally GILMORE & BLACK 702-06.
664. Sce, c.g., In re Barracuda Tanker Corp., n. 642; see also n. 642 and accompanying text.

665. See generally Convention for Unification of Certain Rules Relating to Limitation of Liability of Owners of
Sea-Going Vessels, Aug. 24,1924, 120 LNTS 123 (1924 Limitation Convention); Convention Relating to Limitation
of Liability of Owners of Seagoing Ships, Oct. 10, 1957, 6 BenepicT, Doc. No. 5-2 (1957 Limitation Convention);
Protocol, Dec. 21,1979,id., Doc. No. 5-3; Convention on Limitation of Liability of Maritime Claims, Nov. 19,1976, 16
ILM 606 (1977)(1976 Limitation Convention); SCHOENBAUM ch. 13; In re Barracuda Tanker Corp., n. 642; n. 642 and
accompanying text. The United States is not party to these treaties; Limitation of Shipowners’ Liability Act, 46 USC
6§ 181-89, governs in US courts.

666. Sece nn. VI.14-15, 160-65, 195-97 and accompanying text. Maritime liens, inchoate (ie., hidden) in rem
interests in a ship because of collisions with other merchantmen, personal injury and death aboard ship, contracts for
vessel repair, charter claims, towage, pilotage, wharfage, cargo damage claims, ezc., add still another dimension (and
therefore more possible claimants) relating to the vessel. Sez generally GILMORE & BLACK 586-688; SCHOENBAUMch. 7.

667. See LOS Convention, art. 91; High Seas Convention, art. 5; see also Part B.3. The vessel’s flag governs its
nationality for LOAC situations. SAN REMo ManuaL 11 60 & cmt. 60.4; 112-14 & cmits.; see also Parts V.B-V.E,
V.J.2-V.]J.5.

668. Much of what follows has been distilled from ScuoENBAUM § 8-1, who publishes a helpful diagram of typical
maritime sale, financing and wransportation contracts.

669. Convention on Contracts for International Sale of Goods, Apr. 11, 1980,—UST—, 19 ILM 668 (1980),
increasingly governs maritime transactions’ sales aspects. At least 52 countries, including the United States and more
if treaty succession principles apply, are parties. TIF 459; Symposium, State Succession; Walker, Integration and
Disintegration, See also JouN HoNnoLD, UNIFORM LAw FOR INTERNATIONAL SALES UNDER THE 1980 UNITED NATIONS
CONVENTION (1982); Symposium on the International Sale of Goods Convention, 18 INT'L Law. 3 (1984).

670. This was the transaction in Banco Nacional de Cuba v. Sabbatino, 376 US 398 (1964).

671. See generally SCHOENBAUM § 8-4; WHITEHURST, U.S. MERCHANT MARINE, n. I1.59, ch. 17.
672, See nn. 635-67 and accompanying text.

673. Convention for Unification of Certain Rules Relating to Bills of Lading, Aug. 25, 1924, 51 Stat. 233, 120
LNTS 155 (COGSA Convention), modified by Protocol to Amend 1924 Convention for Unification of Certain Rules
of Law Relating to Bills of Lading, Feb. 23,1968, in 6 BeNepICT, Doc. 1-2,and UN Convention on Carriage of Goods by
Sea, Mar. 31,1978, 17 ILM 608 (1978); neither of the latter are in force for the United States. US trading partners are
parties to the modifications, albeit with reservations or domestic law gloss. Comparative Table of Ratifications of the
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Hague Rules and the Hamburg Rules (1996), Doc. 1-3A, 6 BENEDICT; see also SCHOENBAUM § 8-14. The US COGSA
Convention reservation, 51 Stat. 252, declares US law, i.., the Carriage of Goods by Sea Act, 46 USC §§ 1300-15, is
paramount to the Convention for cases in US courts, thereby perhaps creating different results in US courts from cases
in other countries’ courts. Parties can modify the contract of carriage to a certain extent, perhaps incorporating US
COGSA rules, such that even more parties, such as shoreside freight handling companies, also may be involved.
ScHoenBauM §§ 8-15 - 8-41.

674. SCHOENBAUM § 9-6. Parties’ choice of law, stated in a contract clause, can also be applied in salvage, towage,
marine insurance and carriage of goods contracts. See also id. §§ 8-20, 10-11; Walker, Interface, n. 655, 245-46.

675. Cf. COGSA Convention, arts. 4(2)(b)-4(2)(c), 4(2)(e)-4(2)(g), 4(2)(k)4(2)(D), 4(4), 51 Stat. 251-52, 120 LNTS
167; see also, e.g., 42 USC app. § 182, 42 USC §§ 1304(2)(b)-1304(2)(c), 1304(2)(e)-1304(2)(g), 1304(2)(k)-1304(2XD),
1304(4) for application in US law, and GILMORE & BLAcK §§ 3-31 - 3-34; ScHoENBAUM §§ 8-27 - §-29; Walker, Interface,
n.655,239-41. The COGSA Convention and US COGSA parallel public law obligations to save life atseaby granting a
civil case liability exception. LOS Convention, art. 98; High Seas Convention, art. 12; Second Convention, arts. 12-13;
see also Parts V.H.2, V.].8, nn. V1.12-15 and accompanying text.

676. Besides these treaty-based exceptions, the maritime law of average, in which a party sustaining loss from a
peril during a voyage (e.g., of the sea) may collect pro rata from other parties in the maritime venture if loss of that
party’s property (e.g., by pushing it overboard) saves the ship, can involve more claimants, ie., those forced to
contribute to the party losing property. See generally GILMORE & BLACK 252-54; SCHOENBAUM ch. 15.

677. Cf. Argentine Republic v. Amerada Hess Shipping Co., 488 US 428 (1989), where jurisdiction over a shipping
company’s claim for loss of its vessel when a dud bomb lodged in the ship during the Falklands/Malvinas War and
could not be dislodged safely resulting in the scuttling of the ship was denied because of the Foreign Sovereign
Immunities Act, 28 USC §§ 1330, 1332(a), 1391(f), 1441(d), 1602-11. The Public Vessels Act, 46 USC §§ 746-90, and
the Suits in Admiralty Act, id. §§ 741-52 govern liability of the United States for acts of its public ships, e.g., warships,
and ships the government operates commercially. See also ScoENBAUM §§ 17-1, 17-3. This parallels LOS immunities.
1.0OS Convention, arts. 32, 58, 95-96, 110(1), 236; High Seas Convention, arts. 8-9; Territorial Sca Convention, art. 22;
see also nn. 77, 312, 337, 809 and accompanying text. Just because warships have immunity in civil litigation and from
boarding, efc., on the ocean does not necessarily mean that a ship’s government escapes liability. E.g,, LOS
Convention, art. 31 (State’s liability to a coastal State for damages its warship causes in territorial sea.) A ship’s
commanding officer can be liable for hazarding a vessel and other charges under military law. Cf. Uniform Code of
Military Justice, art. 110, 10 USC § 910.

678. As a general rule only the State of an individual’s nationality, or the State of a company’s incorporation, can
claim against another government; treaties may modify these principles. Nottebohm (Liech. v. Guat.), 1955 ICJ 4;
Mavromattis Palestine Concessions (Jurisdiction) (Greece v. Gr. Brit.), 1924 PCI]J, Ser. A, No. 2,at 11-12; Barcelona
Traction, Light & Power Co. (Belg. v. Spain), 1970 ICJ 3; United States ex rel. Merge v. Italian Republic, 14 UNRIAA
236 (Ital.-US Concil. Comm’n, 1955); BROWNLIE, INTERNATIONAL LAw 407-23; 1 OPPENHEIM §§ 378-80; RESTATEMENT
(SEconD) §§ 26-27, 201-13; id. (TuirD) § 902. LOS Convention, arts. 31-32 is an example of a treaty’s confirming the
principle of government liability.

679. See nn. 11.338-40, 459-69 and accompanying text.

680. Cf. Convention Respecting Shipowners’ Liability in Case of Sickness, Injury or Death of Seamen, Oct. 24,
1936, arts. 2-7, 54 Stat. 1693, 1695-99,40 UNTS 169, 172-76. National maritime standards may be more favorable; the
Convention states a minimum. Warren v. United States, 340 US 523 (1951).

681. E.g., recovery under an employers liability act, unseaworthiness or product liability under US maritime law,
46 USC § 688; Mahnich v. Southern $.S. Co., 321 US 96, 103-04 (1944); East River S.S. Co. v. Transamerica Delaval,
Inc., 476 US 858 (1986). See also SCHOENBAUM §§ 3-6 - 3-7, chs. 4, 6.

682. LAWRENCE, n. I11.60,287-88, 292-93; WHITEHURST, U.S. MERCHANT MARINE, n. 11.59, 35-36, 225; n.11.359 and
accompanying text (UK seafarer unions opposed arming merchantmen).

683. Convention Relating to Carriage of Passengers & Their Luggage by Sea, Dec. 13, 1974, arts. 3, 6-9,in 6
Benepict, Doc. 2-2, at 2-9, 2-11 - 2-13; Convention for Unification of Certain Rules Relating to Carriage of Passengers
by Sea, Apr. 29, 1961, arts. 4, 6, 10, in id., Doc. 2-1, at 2-1, 2-3 - 2-5, state presumptions of fault if injury or death occurs
because of shipwreck, collision, stranding, explosion or fire (which might be caused by external forces), or defectin the
ship, subject to a comparative fault defense and recovery caps. Few States are parties. See also 2 O’CONNELL, LAWOFTHE
Sta 780-81. The United States is not a but achieves similar results through legislation and a comparative negligence
theory. See Death on the High Seas Act, 46 USC §§ 761-68; Scoensaum §§ 3-5, 6-1 - 6-3, 6-5 - 6-6.

684. See nn. 677-79 and accompanying text
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685, Sce generally GILMORE & Brack 91-92; E.R. HarpY Ivamy, MARINE INSURANCE 481-86 (3d ed. 1979); R.J.
LanBeTH, TEMPLEMAN ON MARINE INSURANCE 392-408 (S5th ed. 1981).

686. Edinburgh Assoc. Co. v. R.L. Burns Corp., 479 F.Supp 138, 144-45 (C.D. Cal. 1979), aff’d, 669 F.2d 1259 (Sth
Cir. 1982) describes the Lloyd’s system; see also n. J1.65 and accompanying text.

687. GiLore & Brack 55, 60. The American Hull Insurance Institute includes many foreign insurance
companies, LESLIE J. BuGLass, MARINE INSURANCE AND GENERAL AVERAGE IN THE UNITED STATES 1 (2d ed. 1981).

688. BucLass, n. 687, 291.

689. Hartford Fire Ins. Co. v. California, 509 US 764 (1993) considered UK reinsurance agreements in the US
antitrust law context. See also Part VLB.4.

690. Sce generally Alex L. Parks, The New London Hull Clauses, 15 J. Mar. L. & Com.1 (1984).
691, Sce gencrally Samir Mankabady, The New Lloyd’s Policy and Cargo Clauses, 13 id. 527 (1982).

692. Scc generally Mark Tilley, The Origin and Development of the Mutual Shipowners” Protection and Indemnity
Association, 17 id. 261 (1986).

693. GILMORE & BLACK 75; WiLL1aM D. WINTER, MARINE INSURANCE 193 (3d ed. 1952); Milford L. Landis, All Risks
Insurance, 1951 INs. L.]. 709; see also Morrison Grain Co. v. Utica Mut. Ins. Co., 632 F.2d 424 (5th Cir. 1980).

694. 2 ArRNOULD's LAwOF MARINE INSURANCE AND GENERAL AVERAGE 11 880-906 (Michael J. Mustill er al. eds., 16th
ed. 1981); GiLMORE & BLACK 71-72; WINTER, n. 693, 325; Hacehl, The Hull Policy: Coverages and Exclusions Frequently
Emplayed, 41 TuLANE L. Rev, 277 (1967).

695. This was the Tanker War practice. See generally MICHAEL D. MILLER, MARINE WAR Risks 18-22, 270-72 (1992);
Chaser Shipping Corp. v. United States, 649 F.Supp. 736, 737 (S.D.N.Y. 1986); n. 215 and accompanying text.

696. 46 USC app. § 1282(a).

697. Seegencrally Boczeg, FLAGS, n. IL60; CARLISLE, n. I1.60; FRANKEL, n. 11.60,74-77; LAWRENCE, n. 11.60, 101-04,
182-89; WHITEHURST, U.S. MERCHANT MARINE, n. I1.59, ch.18; Wiswall, Flags, n. I1.60.

698. E.g., 46 USCapp. § 1283.
699. See,c.g., id. §1284.
700. E.g., 42 USCapp. § 1287.

701. E.g.,42USCapp. § 1293. The legislation has been renewed periodically. Cf. id. § 1294; GILMORE & BLaCK 981
n.130.

702, Gumore & BLack 980-81.
703. See nn. 302-13, 337-50 and accompanying text.

704. Theterms passport,seabrief, sealetteror pass have been used interchangeably. See 2 MOORE, DIGEST 1046 and
1d, 1066-68, reprinting Morton P. Henry Apr. 1887 opinion letter to US Department of State Solicitorand Examiner of
Claims Francis Wharton. Forarepresentative form, seeid. 1058. US and other countries’ legislation might distinguish
between ships built in the State and those owned by nationals, also eligible for registration, and ships built abroad by
nationals and eligible for a certificate but not registration. See, e.g., Paper Prepared for Use of the U.S. Delegation to the
1958 Geneva Conference on the Law of the Sea, 9 WHITEMAN 1, 3-4. See also 46 USC §§ 12102-05, 12112-14.

705. See,e.g., these representative treaties between the United States and other countries: Algiers, Sept. 5,1795, art.
4,8 Stat. 133; June 30-July 3, 1815, art. 7,1d. 224, 225; Dec. 22-23, 1816, art. 7,id. 244, 245; Argentina, July 27, 1853, art.
7,101d. 1005, 1008; Belgium, Nov. 10, 1845, art. 12, 8 id. 606, 610; July 17, 1858, art. 10, 12id. 1043, 1046; Mar. 8, 1875,
art.9,19id. 628, 631; Bolivia, May 13,1858, art. 22, 12id. 1003, 1015; Brazil, Dec. 12, 1828, arts. 4, 21, 8id. 390, 391, 395;
Central American Federation, Dec. 5, 1825, art. 21,id. 322, 332; Chile, May 16, 1821, art. 19,1d. 434,438; China, Nov. 4,
1946, art. 21(2), 63 id. 1299, 1316; Colombia, Oct. 3, 1824, art. 19, 8 id. 306, 314; Dec. 12, 1846, art. 22, 9 id. 881,892;
continued, Sept. 13,1935, art. 11,49 d. 3875, 3887; Dominican Republic, Feb. 8,1867, art. 16, 15id. 473,482; Ecuador,
June 13,1839, art. 22, 81d. 534, 544; El Salvador, Jan. 2, 1850, art. 22, 10id. 891,896; Dec. 6,1870, art. 25, 18id. 698,710;
Feb. 22,1926, art. 10,46 id. 2817, 2825; Finland, Feb. 12, 1934, art. 15,491d. 2659, 2669, 152 LNTS 45, 56; France, Feb.
6,1778,ar1. 27, 8 Stat. 12,28, abrogated by Actof July 7, 1798, 1 id. 578; Sept. 30, 1800, art. 17, 8id. 178, 186; Germany,
Dec. 8, 1923, art. 10, 44 id. 2132, 2140; replaced Oct. 29, 1954, art. 1,7 UST 1839, 1841, 253 UNTS 89, 90; Guatemala,
Mar. 3,1849, art. 21, 10 Stat. 873, 883; Haiti, Nov. 3, 1864, art. 23, 13 1d. 711, 720; Honduras, Dec. 7, 1927, art. 10,45 id.
2618, 2626; Italy, Feb. 26, 1871, art. 17, 17 id. 845, 853; Feb. 2, 1948, art. 19(2), 63 id. 2255, 2284; Japan, Feb. 21,1911,
art. 10, 371d, 1504, 1507; Liberia, Aug. 8,1938, art. 15, 54 id. 1739, 1745; Morocco, Sept. 16 & Oct. 1,1, 1836, art. 4, 8 id.
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484; Netherlands, Oct. 8, 1782, art. 10, id. 32, 38; Jan. 19, 1839, art. 4, id. 524, 526; Mar. 27, 1956, art. 19, 8 UST 2043,

. 2073,285 UNTS 231, 259; Norway, June 5, 1928, art. 10, 47 Stat. 2135, 2143; Ottoman Empire, Feb. 25,1862, art. 10, 18
id. 585, 588; Paraguay, Feb. 4, 1859, art. 7, 124d. 1091, 1094; Peru, July 26, 1851, art. 28, 101d. 926,940; Sept. 6, 1870, art.
25,181d. 698,710; Aug. 31,1887, art. 23,25 id. 1444, 1456; Peru-Bolivia Confederation, Nov. 30, 1836, art. 18, 81d. 487,
492; Prussia, July 9 & Sept. 10, 1785, art. 4,1d. 84, 86; July 17, 1799, art. 14, id. 162, 168; Spain, Oct. 27, 1795, art. 17,1d.
138, 148, confirmed Feb. 22,1819, art. 12, id. 252, 262; Sweden, Apr. 3, 1783, arts. 11-12, id. 60, 66; Sweden & Norway,
Sept.4,1816,art. 12,id. 232,240; July 4, 1827, art. 17,1d. 346, 354; Tripoli,Nov. 1796 - Jan. 3,1797, art. 4,id. 154; Junc 4,
1804, art. 6,id. 214,215; Tunis, Aug. 28,1797, art. 4,id. 157; Two Sicilies, Oct. 1,1855,art. 9,11 id. 639, 646; Venezuela,
Jan. 20,1836, art. 22, 8 id. 466,476; Aug. 27, 1860, arts. 15-16, 12id. 1143, 1151-52. US Department of State Solicitor &
Examiner of Claims Francis Wharton, Opinion (Nov. 30, 1885), 2 Moore 1063-66 omits some prior agreements, as does
Boczex, n. 11.60, 94-98, who divides the era into two periods: bilateral recognition of a stronger power’s ships’
nationality based on its internal laws with a weaker power’s rights stated in the treaty; beginning in 1830, equal
reciprocity.

706. See nn. 434-36 and accompanying text.

707. E.g., Peru-Bolivia Confederation, Nov. 30, 1836, art. 18, 8 Stat. 487, 492 (name, property, ship’s burthen;
name, residence of master or commander; certificates describing cargo, port of origin); Prussia, July 11,1799, art. 14,
id. 162, 168 (sea-letter; passport with name, property and ship’s burthen, plus master’s name and dwelling; charter
party or bills of lading; list of ship’s company). These documents might serve other purposes, e.g., identifying
deserters by comparing the crew manifest, e.g., Protocol to Friendship, Commerce & Navigation Treaty, July 11,1862,
Denmark-US, art. 2, 13 id. 605, 606.

708. MOORE 1048. 1 OPPENHEIM n. 382, § 262 had practically the same list. A US circular (1815) listed certificate of
registry for US built or owned vessels, a sea-letter or passport and a Mediterranean passport. 2 Moore 1059.

709. E.g., Treaty,China-US, n.437,art. 10, 8 Stat. 594; Treaty of Peace, Amity & Commerce, China-US, n. 437, art.
19, 12 id. 1023, 1027.

710. Sixteen conventions were ratified: Belgium, Dec. 9, 1925, art. 2(1), 45 Stat. 2456, 2457, 72 LNTS 171, 173;
Chile, May 27,1930, art. 2(1), 46 id. 2852, 2853, 133 LNTS 141, 143; Cuba (with exchange of notes & memorandum of
understanding), Mar. 4,1926, art. 2,44 id. 2395,2396,61 LNTS 383, 385; Denmark, May 29, 1924, art. 2(1), 43 id. 1809,
1810,27 LNTS 361, 363; France, June 30, 1924, art. 2(1), 45 id. 2403, 2404, 61 LNTS 415,417; Germany, May 19, 1924,
art. 2(1),431d. 1815, 1816; Great Britain, Jan. 23,1924, art. 2(1),1d. 1761, 27 LNTS 181, 183; Greece, Apr. 25,1928, art.
2,451d. 2736,2737,91 LNTS 231, 233; Italy, June 23, 1924, art. 2(1), 43 id. 1844, 1845; Japan (with memorandum of
understanding), May 31, 1928, art. 2(1), 46 id. 2446, 101 LNTS 63, 64; Netherlands, Aug. 21, 1924, art. 2(1), 44 id. 2013,
2014,33 LNTS 433,435; Norway, May 24,1924, art. 2(1),431d. 1772,1773,26 LNTS 43,45; Panama, June 6,1924, art.
2(1),id. 1875, 1876, 138 LNTS 397, 399; Poland, June 30, 1930, art. 2(1), 46 id. 2773,2774,108 LNTS 323, 325; Spain,
Feb. 10, 1926, art. 2, 44 id. 2465, 2466, 67 LNTS 131, 133; Sweden, May 20, 1924, art. 2(1), 43 id. 1830, 1831,29 LNTS
421,423. All are in force except those with Germany and Italy. TIF 22,52, 66,72, 97,111, 155, 203, 213, 222, 236, 263,
270, 304.

711. BROWNLIE, INTERNATIONAL LAw 5, 13-14; 1 OpPENHEIM § 10, 28; RESTATEMENT (THIRD) § 102(3) & cmt. f.
712. Symposium, Treaty Succession; Walker, Integration and Disintegration.

713. Ohlv. Eagle Ins. Co., 18 F. Cas. 630, 631(C.C.D. Mass. 1827) (Story, J., on Circuit, citing English precedent);
Weston v. Penniman, 29 id. 815, 819 (C.C.D. Mass. 1817) (same).

714. 2 MoOORE, DIGEST 1046. See also US Treasury Secretary Bantwell May 23, 1871 letter to US Minister to France
Elihu B. Washburne, id. 1062.

715. Id. 1046.

716. Id. 1002.

717. Id. 895-96.

718. 14 Op. Att’y Gen. 340, 343 (1874).

719. US Secretary of State Hamilton Fish Nov. 14, 1873 telegram to US Minister to Spain Daniel E. Sickles,
reprinted in 2 MOORE, DIGEST 896.

720. Protocol of Conference, Spain-US, Nov. 29, 1873, id. 896-97; Fish Dec. 31, 1873 telegram to US Charge
d’Affaires to Spain Alvey A. Adee, id. 899; see also Claims Agreement, Feb. 27, 1875, Spain-US, 11 BEvaNs 544.

721. BoCzEK, n. I1.60, 108, citing Institut de Droit Internationale, 15 ANNUAIRE 202 (1896).
722. The Montijo (US v. Colom.), 2 MOORE, ARBITRATIONS 1421, 1433-34 (1905).
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723. Muscat Dhows(Fr. v. Gr. Brit.), 1 Hague Ct. Rep. 92, 96,99, 2 AJIL 923,924, 928 (Perm. Ct. Arb. 1905); see also
Boczex, n. 11.60, 100-01.

724. 2 O’ConNELL, LAw OF THE SEA 753.

725. Ste nn. 704-12 and accompanying text.

726. Sce generally BOCZEK, n. 11.60; CARLISLE, n. I1.60.
727. BoCZEK, n. IL60, 8; CARLISLE, n. I1.60, xiii.

728. Sce generally BoCzeK, n. I1.60, 9-12; CARLISLE, n. I1.60, 2-18. The anti-smuggling treaties, n. 710, which
included an agreement with Panama, were a response.

729, 8.8. Lotus (Fr. v. Turk.), 1927 PCIJ (Ser. A), No. 10, at 25.

730. Convention on Private International Law, Feb. 20, 1928, General Rules, art. 274, 86 LNTS 111, 326
(Bustamante Code).

731. 1929 SOLAS, n. 19, art. 2(3)(a), 50 Stat. 1130, 136 LNTS 90.

732. International Load Line Convention, July 5, 1930, art. 3(a), 47 id. 2228,2240,135 LNTS 301, 312 (1930 Load
Line). Its successor, Convention on Load Lines, Apr. 5, 1966, art. 4(1)(2), 18 UST 1857, 1860, 640 UNTS 133, 136
(1966 Load Line), also applies the registration formula. Over 140 States are party to it. TIF 404-05.

733. 1948 SOLAS, n. 19, art. 2, 3 UST 3450, 164 UNTS 124.
734, BROWNLIE, INTERNATIONAL LAW 55 1 OpPENHEIM § 10, 28; RESTATEMENT (THIRD) § 102(3) & cmt. f.

735. Lauritzen v. Larsen, 345 US 571, 584 (1953), citing inter alia the Virginius incident, nn. 717-20 and
accompanying text. Hellenic Lines v. Rhoditis, 398 US 306, 308-10 (1970) amplified Lauritzen’s Jones Act, 46 USC §
688, seamnan test but did not qualify Justice Jackson’s statement, 345 US 584. See also SCHOENBAUM § 18-11.

736. Nottebohm (Liech. v. Guat.), 1955 ICJ 4; sez also BROWNLIE, INTERNATIONAL Law 407-20; 2 O’CONNELL, Law
OF THE SEA 757; 1 OPPENHEIM § 378; RESTATEMENT (SECOND) §26; 7d. (THIRD) § 211.

737. High Seas Convention, arts. 5-6; see also Agreement Regarding Financial Support of North Atlantic Ice
Patrol, Jan. 4, 1956, art. 2, 7 UST 1969, 1970, 256 UNTS 171, 174. See generally 9 WHITEMAN 7-15, (summarizing
genuine link debate before Convention negotiations); Boczek, n. 11.60, 119-24; BROWNLIE, INTERNATIONAL Law
424-26, 493-94; 2 O’ConnELL, Law OF THE SEA 755-57; 1 OpPENHEIM §§ 287-88, 290; RESTATEMENT (SECOND) § 28;
RESTATEMENT (THIRD) § 501; Wilfred A. Hearn, The Law of the Sea: The 1958 Geneva Conference, JAG]J. 3,6 (Mar.-Apr.
1960); Myres S. McDougal, Foreword, BoCZEK xii-xiv.

738. Constitution of Maritime Safety Committee of the Inter-Governmental Maritime Consultative Organization,
1960 ICJ 150, 170-71, construing Convention for Establishment of Inter-Governmental Maritime Consultative
Organization, Mar. 6, 1948, art. 28(2), 9 UST 621, 629, 289 UNTS 48, 60-62. See also Boczek, n. 11.60, 125-55;
BROWNLIE, INTERNATIONAL LAW 407, 4263 9 WHITEMAN 20-25.

739. 1960 SOLAS, art. 16.
740. 1974 SOLAS, art. 2.

741. E.g., 1969 Civil Liability Convention, art. 1(4); 1971 Fund Convention, art. 1(2); 1972 Dumping Convention,
art. 15(1)(a); 1973 Pollution Convention, art. 3(1). ILO-sponsored conventions state the same requirements. BOCZEK,
n. 1160, 114-15.

742. BoCzEK, n. 11.60, 288; CoLomBos § 309; RESTATEMENT (SECOND) § 28.
743. BocCzEK, n. IL60, 111,

744. Convention on Facilitation of Maritime Traffic, n. 468, Annex, § 2, 18 UST 436-48,591 UNTS 300-10; sez also
nn. 468-74 and accompanying text.

745. Compare LOS Convention, arts. 91-92, 94(1), with High Seas Convention, arts. 5-6.
746. LOS Convention, art. 94(2)(a).
747. Id,, aris. 94(3)-94(5).

748. Flag States also must conduct inquiries into high seas marine casualties or incidents of navigation involving
their ships and cooperate with other States involved. Id., arts. 94(6)-94(7); compare High. Seas Convention, art. 10. See
also BROWNLIE, INTERNATIONAL Law 424-26; 493-94; 2 Nordquist 1991.1-92.6(f), 94.1-94.8(/); O’CoNNELL, LAWOF THE
SeA 755-57; 1 OppENHEIM §§ 287-88, 290; RESTATEMENT (THIRD) §§ S01-02. NWP 1-14M Annotated 12.1.3,n.13 and
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NWP 9A Annotated 92.1.2.3 n.13 do not discuss characterization of merchantmen under the genuine link or other
theories, saying that in international law a merchant ship is any vessel including a fishing vessel not entitled to
sovereign immunity, i.e,, a privately or publicly owned or controlled ship that is not a warship and that is engaged in
commercial activities. See also SAN REmMo ManvaL 1 13(3i) & cmt. 13.23.

749. Ship Registration Convention, n. 11.61; see also 1 OrpENHEIM § 288.
750. See 6E BenepICT 15-20.

751. Compare Ship Registration Convention, n. IL.61, art. 4(2), 26 ILM 1238 (1987), with LOS Convention, arL
91(1); High Seas Convention, art. 5(1). Provisions for landlocked States’ rights, ships flying two flags and changes of
flag or registry are identical. Compare Ship Registration Convention, arts. 4(1), 4(3)-4(5), 26 ILM 1238 (1987), with
LOS Convention, arts. 90, 92; High Seas Convention, arts. 4, 6.

752. Ship Registration Convention, n. IL61, art. 5, 26 ILM 1238 (1987).
753. Compareid., art. 5,26 ILM 1238-39 (1987),with LOS Convention, art. 91(2); High Seas Convention, art. 5(2).

754. Compare Ship Registration Convention, n. I1.61, art. 8,26 ILM 1239 (1987),2ith LOS Convention, arts. 91(1),
94; High Seas Convention, art. 5(1).

755. Ship Registration Convention, n. I1.61, arts. 7, 9(1)-9(3), 26 ILM 1239-40 (1987); see also id., art. 9(6)(b), 26
ILM 1240.

756. Id., arts. 9(5)-9(6), 26 ILM 1240 (1987).

757. 1d, art. 10, 26 ILM 1240-41(1987).

758. Id, arts. 11-12, 26 ILM 1241-42 (1987).

759. Id., art. 13,26 ILM 1242-43 (1987).

760. Id., art. 14, incorporating Resolution 1, 26 ILM 1243, 1245-46 (1987).

761. Id., art. 15, incorporating Resolution 2, 26 ILM 1243, 1246 (1987).

762. See nn. 745-48 and accompanying text. International Institute for Unification of Private Law, Draft
Convention on Registration & Nationality of Air-Cushion Vehicles, 1976, arts. 1, 5-6, 8, in 6E BENEDICT, Doc. 15-2, at
15-22 - 15-23, repeat familiar rules of requiring registration, leaving details to flag States; it does not apply to military
or State owned or operated ACVs.

763. See nn. 625, 643-56, 664-65, 674, 686, 702, 707-08 and accompanying text.

764. US Secretary of State Charles Evans Hughes May 31, 1921 telegram to US Consul, Canten, China; Hughes
Oct. 7, 1921 letter to US Secretary of the Navy Denby; US Assistant Secretary of State Leland Harrison June 15,1923

letter to US Minister in China Jacob G. Schurman; Harrison Oct. 7, 1924 letter to US Charge d” Affaires ad interim Bell,
2 HACKWORTH 732-34.

765. High Seas Convention, art. 6; LOS Convention, art. 92; see also RESTATEMENT (SECOND) § 28; RESTATEMENT
(TuIrD) § 501.

766. Ship Registration Convention, n. I1.61, art. 12(1), 26 ILM 1242 (1987).

767. Id.,art.12(5),26 ILM 1242 (1987), requiring deleting the chartering-out State’s registry. The practice began
in 1951 with the FRG’s economic rebirth. Wiswall, Flags, n. 11.60, 109-111.

768. See n. 678 and accompanying text.
769. Intervention Convention, art. 3; Intervention Protocol, art. 1(3).

770. Civil Liability Protocol, art. 4(2) (no claim against charterer allowed); 1924 Limitation Convention, n. 665,
art. 10, 120 LNTS 133 (charterer steps into owner’s shoes); 1957 Limitation Convention, n. 665, art. 6(2), in 6
BeNepict, Doc. 5-2, a1 5-15 (same); 1976 UN Limitation Convention, n. 665, art. 1(2),in id., Doc. 5-4,at 5-32.1 (same);
see also Limitation of Liability Act, 46 USC App. § 186 (bareboat charterer equated to owner); n. 665 and
accompanying text.

771. See, e.g., COGSA Convention, n. 673, art. 1(a), 51 Stat. 251, 120 LNTS 163; see also 46 USC § 1301(a).

772. E.g, LOS Convention, preamble, arts. 2(3), 19(1), 21(1), 31 (territorial sea), 33 (contiguous zone, an arca
contiguous to the territorial sea and subject to the high seas regime except as modified by the LOS Convention for the
continental shelf, fishing zones or EEZ), 34(2) (straits), 58(1), 58(3) (EEZ), 78(2) (continental shelf), the 87(1) (high
seas), 138 (Area), 303(4) (archeological property); High Seas Convention, preamble, art. 2; Territorial Sea
Convention, arts. 1(2), 14(4), 17, 22(2); see also Continental Shelf Convention, arts. 1, 3, 15 (waters above shelf high
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seas); Fishing Convention, arts. 1-8, 13 (waters are high seas); Territorial Sea Convention, art. 24(1) (contiguous zone
considered part of high seas); nn. 111.953-67, 1V.10-25 and accompanying text.

773. Hague V11, arts. 1-6.

774. The United States never was a party; France and Great Britain denounced it. Thirty States are party, perhaps
more through treaty succession principles. SCHINDLER & ToMAN 794-96; Symposium, Treaty Succession; Walker,
Intcgranion and Disintegration.

775. 7 HACKWORTH 445-46; 2 O’CONNELL, LAWOFTHE SEA 1106-07; 2 OPPENHEIM § 84; 2 SCHWARZENBERGER 375-76;
Gabriella Venturini, Commentary, in LAw OF NAVAL WARFARE 120, 122-23; War Claims Arbiter Functioning Under
Settlement of War Claims Act of 1928, Administrative Decision 11T (Mar. 29, 1929), 23 AJIL 673, 676 (1929); ¢f. NWP
1-14M Annotated 7 2.1.1 n.1; NWP 9A Annotated 1 2.1.1 n.1. In 1913 the Naval War College would have limited
conversions to a belligerent’s or an ally’s territorial waters, or waters “occupied by one of these,” and would have
provided that such a conversion lasted until war’s end. NavaL War COLLEGE, INTERNATIONAL Law Topics AND
Discussions 1913, 148, 154 (1914). Absence of a requirement for conversion in a belligerent’s territorial waters, as
Hague VII, preamble notes, was a reason the United States did not sign Hague VII. 7 HACKWORTH 446; Venturini 122.
Convention on Maritime Neutrality, art. 13 allows naval auxiliaries’ reconversion to merchant ships if, inter alia,
conversion is in the flag State’s or an ally’s port or jurisdictional authority. The Convention is in force for the United
States and seven Western Hemisphere countries. TIF 443, See also 2 O’CONNELL, LAw OF THE SEA 1107.

776. 1909 London Declaration, arts. 49-50, 62 mentions warships but offers no definitions. Conferees divided on
whether conversion could take place on the high seas. 2 O’CONNELL, LAw OF THE SEa 1107.

777. OxrorD Naval MAaNUAL, art 2.
778. Verri, n. 71, 331.
779. US Secretary of State Memorandum, Apr. 27, 1916, 1916 FRUS 244, 247, 7 HACKWORTH 445.

780. 1930 London Naval Treaty, art. 14, incorporating by reference id., art. 8, which incorporates by referenceid.,
Annex IIL All of the Treaty except arts. 22-23 (submarine warfare) expired Dec. 31, 1936. The United States and 48
other countries, including Iran, Iraq and other Tanker War participants, e.g., France, Italy, Netherlands, Panama, the
United Kingdom and the USSR, are parties. TIF 443, Treaty succession principles applying to the USSR and
Yugoslavia may increase the number. Symposium, State Succession; Walker, Integration and Disintegration.

781. 1936 London Naval Treaty, arts. 1(A)-1(C), no longer in force.
782. Id,arts. 1(B)-1(G), 19.

783. Montreux Convention,n. 557,art. 8, Annex II,173 LNTS 221, 235-37, citing 1936 London Naval Treaty, arts.
1(A)-1(C), to that extent preserving the 1936 definition. Nyon Supplemental Agreement 1 2 refers to “surface
vessel[s]” but means surface warships in addition to submarines.

784. High Seas Convention, art. 8(2); sez also NWP 1-14M Annotated 12.1.1; NWIP 10-2, art. 500(d); NWP 9A
Annotated 12.1.1; 2 Nordquist 129.2; 2 O’CoNNELL, LAw OF THE SEA 11063 1 OprENHEIM § 201, 620. Third Convention
(1949), arts. 14-15, 28, 32 refer to warships without defining them.

785. High Scas Convention, preamble. 2 SCHWARZENBERGER 376; id. 377-78 notes the Convention, art. 8(2) adopts
the definition for the purpose of that treaty only and that article 2(1) says freedom of the seas is also subject to other
rules of international law, e.g., the UN Charter and the LOAC. See also, e.g., High Seas Convention, art. 2; Lighthouses
Case, 12 UNRIAA 161, 205; nn. 111.963-67, IV.10-25.

786. Convention on Liability of Operators of Nuclear Ships, n. 486, art. 1(11), 57 AJIL 269, not in force for the
United States.

787. INCSEA Agreement, art. 1(1)(a).

788. Treaty Concerning Permanent Neutrality & Operation of the Panama Canal, with Annexes & Protocol, Sept.
7,1977, Panama-US, Annex A, 12,33 UST 1,22, 1161 UNTS 177, 187. Although the Treaty binds only Panama and
the United States to a neutralized Canal, the Protocol can bind third States. At least 36 countries and perhaps more
through treaty succession rules for the former USSR are Protocol parties. TIF 219; Symposium, Treaty Succession;
Walker, Integration and Disintegration. Erga omnes may apply Treaty terms to third States. BROWNLIE, INTERNATIONAL
Law 623-24; 1 OprENHEIM §§ 583, at 1205; 626, at 1261.

789. The US Coast Guard is an armed force of the United States. 10 USC §101. Coast Guard vessels designated
“USCGC” under the command of a commissioned officer are warships. NWP 1-14M Annotated 1 2.1.1. The Coast
Guard becomes a part of the Navy when Congress declares war or the President so directs. 14 USC § 3.
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790. High Seas Convention, art. 8(2) refers to “these articles,” i.e,, the Convention, and there is no definition,
strictly speaking, for the territorial sea. LOS Convention, art. 29, although in the territorial sea provisions, says the
definition is “For the purposes of this convention,” i.e., for the entire treaty. Compare LOS Convention, art. 29 with
High Seas Convention, art. 8(2); see also 2 Nordquist 91 29.1-29.8(b); NWP 1-14M Annotated 1 2.1.1; NWP 9A
Annotated 1 2.1.1; 1 OppeNHEM §§ 201 at 620, 561; Oxman, The Regime, n. 111.956, 813. Another result of the 1958
Conventions is that States that have not ratified the High Seas Convention with its warship definition but which
ratified other 1958 Conventions—there are a few in that category, see TIF 374, 402-03—are left with customary LOS
definitions, without the persuasive authority of having ratified the High Seas Convention and its definition. The LOS
Convention solves the problem with a single, unified agreement.

791. JointInterpretation,n.341,%92,28 ILM 1446 (1989); NWP 1-14M Annotated 92.1.2.1; NWP 9A Annotated 1
2.1.2.1; ¢f. LOS Convention, arts. 21(1), 22(2)-23, which by special provisions under these circumstances support a
view that nuclear-powered vessels have equal status with conventionally powered ships on the high seas and in other
circumstances unless otherwise limited, e.g., by other agreements not incompatible with the LOS Convention; see also
2 Nordquist 17 21.1-21.11(e), 21.12; 22.1-23.9; but see Lowe, The Commander’s, n. 111318, 115.

792. NWP 1-14M Annotated 12.1.1 n.2; NWP 9A Annotated 12.1.1 n.2.
793. NWP 1-14M Annotated 12.1.2.2; NWP 9A Annotated 72.1.2.2; 1 OpPENHEIM § 560.

794. LOS Convention, arts. 32, 58(2), 95, 236; High Seas Convention, art. 8; CoLomBos § 277; 2 Nordquist 1%
32.1-32.7(b); 58.1-58.9, 58.10(d), 95.1-95.6(c) (reaffirms “longstanding principle”), 236.1-126.6(f) (ships, aircraft);
NWP 1-14M Annotated 12.1.2; NWP 9A Annotated 12.1.2; 1 OPPENHEIM § 560.

795. E.g., LOS Convention, art. 87(1); see also nn. I11.953-67, IV.10-25 and accompanying text.
796. NWP 1-14M Annotated 1 8.2.1 n.36; NWP 9A Annotated 1 8.2.1 n.34; NWIP 10-2, art. 503(a)(2).
797. See generally BOTHE et al. 233-39; PiLLoUD COMMENTARY 506-14; cf. Introductory Note, SAN REMO MANUAL 5.

798. Protocol I also requires a party to a conflict to notify parties to a conflict if it incorporates a paramilitary or
armed law enforcement agency into its armed forces. Compare Protocol I, art. 43 with LOS Convention, art. 29; High
Seas Convention, art. 8(2); see also BOTHE et al. 233-36, 240-41; P1LLouD, COMMENTARY 517-18.

799. See nn. 784, 790 and accompanying text.
800. 2 SCHWARZENBERGER 376-77; see also nn. I11.953-67, 1V.10-25 and accompanying text.
801. E.g., LOS Convention, art. 87(1).

802. NWP 1-14M Annotated 1 2.1.1; NWP 9A Annotated 1 2.1.1; SAN REmo ManvaL, 1 13(g) & Commentary
13.21.

803. LOS Convention, arts. 31-32, 96; High Seas Convention, art. 9; Territorial Sea Convention, art. 22(1).

804. LOS Convention,arts. 31-32, 96; High Seas Convention, art. 9; Territorial Sea Convention, art. 22(1); see also
n. 77 and accompanying text.

805. Seen.625 andaccompanying text;sezalso PartsV.B, V.C.1,V.D.1,V.F.},V.F.2,V.F.5.,V.].2,-V.]4,V.].6.
806. Cf. LOS Convention, arts 27-28; Territorial Sea Convention, arts. 19-21.

807. LOS Convention,art. 93, referring toe.g., id., arts. 91-92; compare High Seas Convention, art. 7, referring to4d.,
arts. 1-6. The result was the same as the warship definition in id., art. 8(2); the id. definition applies only to the high
seas because of a decision to split the 1958 LOS draft into four treaties. 3 Nordquist 1 93.7(a); see also n. 805 and
accompanying text. For general analysis of art. 93, see 3 Nordquist 91 93.1-93.7(g); 1 OppENHEIM § 289, 734,

808. Protocol I, art. 38(2); see also BOTHE et al. 207-11; 3 Nordquist 1 93.7(g); NWP 1-14M Annotated 112.4 (US
concurs with Protocol I, art. 38[2], extends its application to maritime operations as policy); NWP 9A Annotated 1
12.4; PiLLouD COMMENTARY 446-60.

809. 3 Nordquist 193.7(e).

810. Protocol I, art. 38(1); see also, e.g., First Convention, arts. 36-39, 43-44; Second Convention, arts. 38-41,43-45
(distinctive emblem for medical transports, hospital ships, ete.); BoTHEeral. 207-11; NWP 1-14M Annotated 111.9.1;
NWP 9A Annotated 111.10.1; 1 PicTeT 280-308, 322-39; 2 id. 212-32, 240-49; PiLLoUD COMMENTARY 446-60.
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818, 1 O’ConNELL, Law OF THE SEA 533; sce also nn. 80-157 and accompanying text for EEZ and fishing zone
analyses.
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