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Chapter III
Historic Waters
Criteria
To meet the international standard for establishing a claim to historic waters,
a State must demonstrate its open, effective, long term, and continuous exercise
ofauthority over the body ofwater, coupled with acquiescence by foreign States
in the exercise of that authority. The United States has taken the position that
an actual showing of acquiescence by foreign States in such a claim is required,
as opposed to a mere absence of opposition. 1
United States Waters
The United States Supreme Court has found the waters of Mississippi
Sound2 and Long Island Sound3 to be historic for purpose of disputes
between the United States federal government and the coastal states regarding
ownership of the seabed of the Sounds. The U.S. Supreme Court has held that
certain other bodies of U.S. waters do not meet the criteria for historic waters.
These include Cook Inlet, Alaska;4 Santa Monica and San Pedro Bays,
California;5 Florida Bay;6 numerous bays along the coast of Louisiana;7
Block Island Sound;8 and Nantucket Sound, Massachusetts. 9
Foreign Waters Considered Not to Be Historic
Table 1 lists known claims to historic waters and actions taken by the United
States. Following Table 1 is a description ofseveral claims to historic waters that
have been protested by the United States.
Table 1
Claims Made to Historic Bays

u.s.
~
Argentina

Body of Water

Law and Date of Claim

Protest

Rio de Ia Plata

Joint Declaration with
Uruguay, Jan. 30, 1961

1963

Australia

Anxious, RivoIi,
Encounter, Lacepede
Bays

Proclamation March 31,1987

1991

Cambodia

Part of Gulf ofThaiJand

Agreement with Vietnam
July 7,1982

1987

Canada

Hudson Bay

Amendment to Fisheries Act
July 13, 1906

1906

u.s.

Assertiona

Dominican Samana,b Ocoa,b Neibab Law No. 3342, July 13, 1952
Bays
Republic

The opinions shared in this paper are those of the author and do not necessarily reflect the views and opinions
of the U.S. Naval War College, the Dept. of the Navy, or Dept. of Defense.
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Table 1 (Cont.)

u.s.
State

Body of Water

Dominican Escocesa & Santo
Republic
Domingo Bays
Bay of el Arabc
Egypt

Law and Date of Claim
Act~o.

Protest

186,Sep. 13, 1967

Embassy ~oteJune 4,1951

1991
1951

El Salvador Gulf of Fonsecad

Const. Amend. 1946, art. 3;
Const. art. 84, Dec. 13, 1983

Honduras

Gulf of Fonsecad

Constitution of1982, art. 10

India

Gulf of Mannar
PalkBay

Law~o. 41,June 1, 1979
Agreement with Sri Lanka,
June 28, 1974

1983
1983

Italy

Gulf of Taranto

Presidential Decree ~o. 816,
April 26, 1977

1984e

Kenya

UngwanaBay

Territorial Waters Act,
May 16,1972

Libya

Gulf of Sidra

Foreign Ministry ~ote Verbale MQ/40/5/1I3325, Oct.
11,1973

1974e

Panama

Gulf of Panama

Law ~o. 9,Jan. 30,1956

1956e

Soviet
Union

Peter the Great Bay
Laptev, Demitri,
Sannikov Straits

Decree July 20,1957
Aide MemoireJuly 21,1964

1957c
1965

Sri Lanka

Palk Bay

Agreement with India
June 28, 1974
Proclamation Jan. 15, 1977

Palk Bay, Palk Strait,
Gulf of Mannar

1993

1990

Thailand

Part of Gulf of Thailand

Decree, Sept., 22, 1959

Uruguay

Rio de la Plata

Joint Declaration with
Argentina, Jan. 30, 1961

1963c

Vietnam

Part of Gulf of Thailand

Agreement with Cambodia,
July 7,1982
Statement, ~ov. 12, 1982

1987

Gulf of Tonkin

u.s.

Assertiona

1981 c

1982c
1984c

1982

aOperationai assertion of right by U.S. naval and/or air forces of internationally recognized
navigational rights and freedoms against excessive maritime claim.
bNow qualifies as a juridical bay.
cNot maintained.
dHistoric status confirmed by ICJ in El Salvadorv. Honduras, 1992 ICJ Rep. 351, para. 432 at
616-17.
eMore than one protest or assertion against this claim.
Sourcc:

u.s. Department ofStatc, Office ofOccan Affairs.
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Argentina and. Uruguay - Rio de la Plata:
Some authorities have stated that the Rio de la Plata estuary is a historic bay
(see Map 1).10 However, in drawing a straight line across the mouth of the
estuary, the joint Declaration of the Governments of Argentina and Uruguay of
January 30, 1961 did not assert an historic claim to the Rio de la Plata. Rather,
the Declaration took into account the provisions of Article 13 of the 1958
Geneva Convention on the Territorial Sea and the Contiguous Zone11 regarding
river closing lines.
Map 1
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On January 23, 1963 the United States protested on the grounds that the
Declaration ran counter to international law and that Article 13 "relates to rivers
which flow directly into the sea which is not the situation of the River Plate
· h fl ows mto
.
w hIC
an estuary or b ay ,,12
.

Australia - Anxious, Encounter, Lacepede and Rivoli Bays
In 1987, Australia declared that Anxious, Encounter, Lacepede and Rivoli
Bays, in South Australia, were historic bays, and drew straight baselines across
the mouths of those bays which did not ~eet the criteria for juridical bays. In
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1991, the United States protested this claim, in a note, which after reciting the
internationally accepted criteria for establishing claims to historic bays, stated:
Prior to the issuance of the 19 March 1987 Proclamation, the United States
was not aware of any claim by the Government of Australia that these bays were
historic, nor was such a claim mentioned in the United Nations Secretariat study
on historic bays, published in 1957 as UN Document A/CONF.13/1 and in 1958
in volume I: Preparatory Documents of the first United Nations Conference 'on
the Law of the Sea, UN Doc. A/CONF.13/37, at pages 1-38, or in any other
compilation of historic bay claims of which the United States is aware.
Having reviewed the evidence submitted by the Government of Australia to
support these claims, the United States regrets that it is unable to agree that
Anxious, Encounter, Lacepede and Rivoli Bays meet the requirements of international law for historic bays and reserves its rights and those of its nationals in
that regard.
The United States notes that effective 20 November 1990 the Government of
Australia extended its territorial sea from three to twelve nautical miles. The
United States is of the view that, with the increased coastal State maritime
jurisdiction now permitted under customary international law reflected in the
1982 United Nations Convention on the Law of the Sea and other rules of
intemationallaw reflected therein, no new claim to historic bays or historic waters
is needed to meet resource and security interests of the coastal State. 13

Cambodia and Vietnam - Gulf of Thailand
On July 7, 1982, Cambodia and Vietnam signed an agreement which, in part,
made claim to a part of the Gulf of Thailand as historic waters. 14 The United
States protested this claim in a note to the UN Secretary-General, as follows:
Under the terms of this agreement the parties purportedly claim as historic
certain waters in the Gulf of Thailand extending from the mainland to Tho Chu
and Poulo Wai Islands.
As is well known under longstanding standards of customary international law
and State practice, historic waters are recognized as valid only if the following
prerequisites are satisfied: (a) the State asserting claims thereto has done so openly
and notoriously; (b) the State has effectively exercised its authority over a long
and continuous period; and (c) other States have acquiesced therein.

In the case of the historic waters claim made by the parties to the above
agreement, the claim was first made internationally no earlier than July 7, 1982,
less than five years ago, notwithstanding the assertion in the agreement that the
waters "have for a very long time belonged to Vietnam and Kampuchea [Cambodia] due to their special geographical conditions and their important significance
towards each country's national defense and economy."
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The brief period of time since the claim's promulgation is insufficient to meet
the second criterion for establishing a claim to historic waters, and there is no
evidence of effective exercise of authority over the claimed waters by either
country before or after the date of the agreement. Moreover, without commenting
on the substantive merits or lack thereof attaching to the "special geographical
conditions" of the waters in question and their "important significance towards
each country's defense and economy," such considerations do not fulfill any of
the stated customary intemationallegal prerequisites of a valid claim to historic
waters.
Finally, the United States has not acquiesced in this claim, nor can the
community of States be said to have done so. Given the nature of the claim first
promulgated in 1982, such a brief period of time would not permit sufficient
acquiescence to mature.
Therefore, the United States views the historic claim to the waters in question
as without foundation and reserves its rights and those of its nationals in this
regard. 1S

India and Sri LAnka - Gulf ofMannar and Palk Bay
On June 1, 1979, India claimed as historic the waters of the Gulf of Mannar
(see Map 2) between the coast and its maritime boundary with Sri Lanka. 16 The
United States protested this claim, among other Indian maritime claims, in a
note to the Indian Ministry of External Affairs on May 13, 1983. 17
Italy - Gulf of Taranto
As part of its 1977 decree establishing straight baselines for portions of the

Italian coast, Italy for the first time claimed the Gulf of Taranto as an historic
bay (see Map 3).18 During bilateral discussions with the Italian government in
1984, the United States stated its view that the Gulf of Taranto could not be
considered an historic bay since the requirements for such status were not met.
The United States noted that "a coastal State claiming such status for a body of
water must over a long period of time have openly and continually claimed to
exercise sovereignty over the body of water, and its claims must have resulted
in an absence of protest of foreign States, amounting to acquiescence on their
part." 19

Libya - Gulf of Sidra
In 1973 Libya's Foreign Ministry circulated a note claiming the Gulf of Sidra
as Libyan internal waters. The Gulf was defined by a closing line, approximately
300 miles long, along the 32° 30' parallel of north latitude (see Map 4).20 The
United States first protested this claim in 1974.21 In a 1985 note to the
Secretary-General of the United Nations, the United States reiterated "its
rejection of the Libyan claim that the Gulf of Sidra constitutes internal waters
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Map 3
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to the latitude of32 degrees 30 minutes North," and rejected "as an unlawful
interference with the freedoms of navigation and overflight and related high seas
freedoms, the Libyan claim to prohibit navigation" in the Gulf. 22
Map 4
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In December 1986, the u.s. Department of State, Bureau of Public Affairs,
published "Navigation Rights and the Gulf of Sidra," in GIST, a reference aid
on u.s. foreign relations. The study discussed the history of u.s. responses,
dating to the 18th century, to attempts by North African States to restrict
navigation in these waters. The GIST stated, in part, that:
Current law and customs: By custom, nations may lay historic claim to those bays
and gulfS over which they have exhibited such a degree of open, notorious,
continuous, and unchallenged control for an extended period of time as to
preclude traditional high seas freedoms within such waters. Those waters (closed
offby straight baselines) are treated as if they were part of the nation's land mass,
and the navigation of foreign vessels is generally subject to complete control by
the nation. Beyond lawfully closed-off bays and other areas along their coasts,
nations may claim a "territorial sea" of no more than 12 nautical miles in breadth
(measured 12 miles out from the coast's low water line ~ or legal straight baseline)
within which foreign vessels enjoy the limited navigational "right of innocent
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passage." Beyond the territorial sea, vessels and aircraft ofall nations enjoy freedom
of navigation and overflight.
Since Libya cannot make a valid historic waters claim and meets no other
international law criteria for enclosing the Gulf of Sidra, it may validly claim a
12-nautical mile territorial sea as measured from the normal low-water line along
its coast. Libya also may Claim up to a 200-nautical mile exclusive economic zone
in which it may exercise resource jurisdiction, but such a claim would not affect
freedom of navigation and overflight. (The U.S. has confined its exercises to areas
beyond 12 miles from Libya's coast.)23

Panama - Gulf of Panama
In 1956, the United States protested the unilateral declaration contained in
Panamanian Law No. 9 of January 30, 1956, purporting to confirm and
implement Panama's claim that it exercises sovereignty over the Gulf of Panama
as an historic bay.24 The note reads in part as follows:
Particular note has been taken by my Government of the statements that "the
Republic of Panama and its predecessors ... have been exercising sovereignty
over the waters of the Gulf of Panama in the Pacific Ocean from time immemorial" and that "the territorial character of the Gulf under reference and the
exercise of Panamanian sovereignty over it always has had the tacit acquiescence
of all states."
The Government of the United States avails itself of this opportunity to take
exception both to the operative provisions of Law No.9 and the thesis on which
they are based insofar as this measure purports to claim or confirm any general
jurisdiction by Panama over waters of the Gulf of Panama ...
My Government submits that the Gulf of Panama does not qualify as a historic
bay under international law. This body of water has never enjoyed the character
of a historic bay, whether by immemorial claim or by treatment as such by the
community of nations. The Gulf of Panama was not recognized as a historic bay
at the time of the separation of Panama from Colombia, and nothing that has
occurred subsequently has been of a character to give the Gulf of Panama the
character of a historic bay.
Accordingly, my Government cannot accept the unilateral declaration contained in Law No.9 as resulting in giving the Gulf of Panama the character of a
historic bay.25

USSR - Peter the Great Bay
The former Soviet Union first claimed Peter the Great Bay as historic in a
1957 Decree?6 The United States, and other countries, immediately protested?7
The 106-rnile closing line is, at one point, more than 20 miles from any land
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territory, and 47 miles seaward from Vladivostok, an important Soviet naval base
(see Map 5).
Map 5

Nemes ond boundary representation

ore not necessoriy authoritative

C h

n a

•

.J'

.•

Zaliv Petra

Velikago
(Peter The Greaf

--

8ay)

__ -

_

_

"1' Povorotnyy
(Cope Povorotnyy)

__ - - .--\lne
_ . d cloSIng
--

r,=============~

OO\{t\e

Soviet Claimed Historic Bay:
5 e a

0

f

Peter The Great Bay

Japan
July 21, 1957 Counca of Ministers' Doer..

and

o,

February 7, 1989 COUnca of Ministers' Decre.

20
,

,

40
I

60
,

Nautical miles

Following an incident involving USS Lockwood (FF-1064) on May 3, 1982,
the United States renewed its protest of the Soviet claim that Peter the Great
Bay was an historic bay. The U.S. note read in part as follows:
... refers to an incident of May 3, 1982, when a warship of the United States
of America was approached by naval units of the Union of Soviet Socialist
Republics while navigating on the high seas in the vicinity of Peter the Great Bay,
and was ordered to leave what the Soviet naval units referred to as waters of the
Soviet Union.
In light of this incident, the Government of the United States ofAmerica wishes
to state again its objection to the claim by the Government of the Union ofSoviet
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Socialist Republics that the waters of Peter the Great Bay landward ofa line drawn
between the mouth of the river Tyumen-Ula and the Povorotny promontory are
internal waters of the Soviet Union. As the Government of the United States of
America informed the Government of the Union of Soviet Socialist Republics in
its Diplomatic Note of August 12, 1957, and reiterated in its note of March 6,
1958, there is no basis in international law for the unilateral claim to all the waters
of Peter the Great Bay landward of the aforementioned line as internal waters of
the Soviet Union. It continues to be the view of the Government of the United
States of America that the claim that this large body of water is comprised of
internal waters cannot be geographically or historically justified in international
law.28

USSR - Northeast Passage
The United States conducted oceanographic surveys of the Arctic north of
the fonner Soviet Union in the summers of 1963 and 1964. During 1964, USS
Burton Island (AGB-1) collected data in the East Siberian Sea. On July 21,1964,
the Soviet Union presented an aide memoire to the United States regarding this
survey in which it was claimed that "the Dmitry, Laptev and Sannikov Straits,
which unite the Laptev and Eastern-Siberian Seas ... belong historically to the
Soviet Union.,,29
In response, the United States stated:
So far as the Dmitry, Laptev and Sannikov Straits are concerned, the United States
is not aware of any basis for a claim to these waters on historic grounds even
assuming that the doctrine of historic waters in international law can be applied
to international straits.30

Vietnam - Gulf of Tonkin
In addition to claiming part of the Gulf of Thailand as historic waters (see
Cambodia and Vietnam above), in 1982 Vietnam also claimed a part of the Gulf
31
of Tonkin as its historic waters (see Map 10). In December 1982, the United
States protested the claim as follows:
The Government of the Socialist Republic of Vietnam also claimed that a part
of the Gulf of Tonkin, not clearly defined, constitutes historic waters of the
Socialist Republic of Vietnam in which the legal regime ofinternal waters applies.
The Government of the United States wishes to state that international law
requires certain standards to be met before a claim to historic waters can be
established. These standards are not met in this case and, therefore, it is the view
of the Government of the United States of America that there is no basis for the
aforementioned claim by the Government of the Socialist Republic of Vietnam
to a part of the Gulf ofTonkin.32
In analyzing Vietnam's claim, the Office of the Geogt:apher of the Department
of State wrote:
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The occurrence of claims to historic bays that are shared by more than one
state is even less common than the relatively small number ofsingle states claiming
historic bays.
The general norms for the concept ofan historic bay ... and the few case studies
of bays bordered by more than one state suggest that, at a minimum, the states
bordering the bay must all agree that the bay is an "historic bay. The Vietnamese
claim to historic waters is questionable because China, which also borders the Gulf
of Tonkin, does not claim the gulf as historic waters and disputes the Vietnamese
claim to the meridional boundary within the Gul£33
tt

Historic Bay Claims Rolled Back
Bays now qualifying as juridical bays
Historic bay claims were frequently advanced in previous years because their
mouths were too wide to qualifY as juridical bays. Prior to 1958, while there was
general agreement on the three-mile territorial sea, there was no agreement as to
the maximum length of a closing line of a juridical bay. However, the 24-mile
closing line rule was fixed for juridical bays in the 1958 Geneva Convention on the
Territorial Sea and the Contiguous Zone and has remained unchanged since then.
The U.S. Supreme Court has found that Long Island Sound34 constitutes a
juridical bay on that basis. Both Chesapeake Bay (with a 12 mile wide mouth)
and Delaware Bay (with a 10 mile wide mouth) now qualifY as juridical bays,
notwithstanding earlier assertions they were internal waters of the United States.35
Similarly, the Gulf of Amatique, which Guatemala claimed as historic in 1940,36
now qualifies as a juridical bay, as do Santana, Oeoa and Neiba Bays claimed by
the Dominican Republic as historic in 1952.37
Egypt - Bay of EI-Arab
This body of water, on Egypt's Mediterranean coast, is 75 miles wide at its
opening to the sea and penetrates 18 miles into the mainland. It does not qualify
as a juridical bay and may be better classified as a bight. In a letter to the League
of Nations of28 July 1928, Egypt noted it claimed a three mile territorial sea
"except as regards the Bay of EI Arab, the whole of which is, owing to its
geographical configuration regarded as territorial waters." In 1951 an Egyptian
decree stated that the inland waters of Egypt includes "all the waters of the bays
along the coasts of the Kingdom of Egypt," without mentioning the Bay of
EI-Arab. This claim was protested by the United States and the United Kingdom
in 1951. The British protest stated that no historic bays are "situated in Egypt".
In 1990 Egypt promulgated the coordinates of straight baseline along its coast.
No mention was made of this historic claim in the decree. The straight baseline
in the Bay ofEI Arab is well within the "mouth" of the bay, being no more
than 6 miles off shore at its furthest. 38
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313 (1985) [hereinafter PRESCOTT] also criticizes this line as an "extreme claim".
'
13. American Embassy Canberra delivered the note on April 10, 1991 to the Department of Foreign
Affairs and Trade. American Embassy Canberra telegram 02400, April 10, 1991. Australia's claim to these bays
was made in a March 19, 1987 proclamation by the Governor-General published in the Commonwealth
Gazette No. S 57, Mar. 31, 1987, at 2-4, 11 Aust. Y.B. Int'l L. 266 (1991). The Government of Australia,
in response to a request from the United States for information as to the basis of these claims, provided the
Department a copy of a February 1986 Report of the Commonwealth/South Australia Committee on the
"South Australia Historic Bays Issue". This report was analyzed in talking points provided the Embassy, as
follows:
We note that while the Joint Committee was charged with considering the claim by South
Australia that ten of its bays be considered historic bays or historic waters of Australia, only
three were so ultimately considered. Two were judged to be mere curvatures, three were
juridical bays, and two of the bays were not historically part of South Australia. Lacepede Bay,
although not stated to be within the terms of reference, was also found to be a historic bay of
Australia.
We note that the report itself acknowledges that the international legal validity of these
four claims is only "probable" and identifies some contrary evidence.
The report bases the origin of the claims in 1836 Letters Patent by the Crown establishing
the Province of South Australia, which included "all and every the Bays and GulfS thereof."
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The Report further suggests that this claim "would have been known or should have been
known, to all the nations then represented at the Palace ofStJames" and that no protests were
made then or later.
A generalized claim to "all" bays and gulfS as forming part of the new Province of South
Australia, coupled with persistent f2ilure of the Government of Australia to identify the
particular bays claimed as historic when the opportunity arose several times in the 20th Century,
does not, we believe, rise to the level of an "open and notorious" claim.
We note that the Report provides no evidence that, until the early 1980s, any ofthese bays
were ever specifically mentioned in any listing of the historic bays of Australia.
With regard to the attitude of foreign states to the claim, the Conunission relied on the
views expressed in the 1962 UN Secretariat study on the juridical regime of historic waters,
that the mere absence of protest is sufficient circumstances to establish acquiescence.
On the other hand, the United States has been of the view that acquiescence in a historic
claim cannot be found in the mere absence ofopposition to the claim. Rather the United States
considers that there must be an actual showing of acquiescence, i.e., a failure to protest what
is clearly known to a foreign State as a historical claim. This burden has not been met in the
case of these four bays where the historic nature of the claim to those four bays was, I must
note, never made public before the early 1980s.
Concern is expressed in the Report [paragraph 24] that if the historic status of these bays
was not accepted internationally, there would be areas of high seas within what are, for domestic
Australian purposes, internal waters.
We note that the United States had a similar situation in the Gulf of Mexico, where the
waters of the States of Texas and Florida extend nine nautical miles seaward. As you know,
until 1988 the United States ~ike Australia] claimed only a 3 nautical mile territorial sea. Hence
the waters between 3 and 9 miles offihore of Texas and the West Coast of Florida were high
seas internationally yet belonged to those States.
The extension of our territorial sea to 12 nautical miles has removed that long standing
anomaly forinternational purposes. We assume the same result has occurred since 20 November
1989 when Australia extended its territorial sea to 12 nautical miles.
In support ofthe claim to these four bays, the report adduces evidence ofeconomic activity
having occurred.
We note, however, that Australia claims a 200 mile exclusive fishery zone, and that in our
view Australia would be entitled to claim a 200 nautical mile exclusive economic zone. In our
view, the EEZ provides an adequate avenue for protecting economic interests.
Hence, my Government is of the view that, with the increased coastal State maritime
jurisdiction now permitted under customary international law reflected in the 1982 United
Nations Convention on the Law ofthe Sea and other rules ofinternational law reflected therein,
no new claim to historic bay or historic waters is needed to meet resource and security interests
of the coastal State.
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