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Chapter XIV
Navigation in Exclusive Economic Zones
Criteria
In the exclusive economic zone (EEZ), all States enjoy, subject to the relevant
provisions of the LOS Convention, the freedoms of navigation (referred to in
Article 87) of navigation and overflight on and over the high seas and of the
laying of submarine cables and pipelines, and of the internationally lawful uses
of the sea related to those freedoms, such as those associated with the operation
of ships, aircraft and submarine cables and pipelines, and compatible with the
other provisions of the LOS Convention. Articles 88-115 and other pertinent
rules of international law apply to the EEZ insofar as they are not incompatible
with the LOS Convention.
In exercising their rights, and in performing their duties, under the LOS
Convention in the EEZ, States shall have due regard to the rights and duties of
the coastal State in accordance with the provisions of the LOS Convention and
other rules of international law in so far as they are not incompatible with Part
IV (EEZ) of the LOS Convention.
Regarding the rights of other States in the exclusive economic zone, the
Restatement (Third) Foreign Relations Law of the United States provides that:
All states enjoy, as on the high seas, the freedoms of navigation and overflight,
freedom to lay submarine cables and pipelines, and the right to engage in other
internationally lawful uses of the sea related to these freedoms, such as those
associated with the operation of ships or aircraft.!
The comments to this section describe these rights as "both qualitatively and
quantitatively the same as the rights recognized by international law for all States
on the high seas.,,2 Consequendy, warships and military aircraft are entided t~
. these ng
. h ts. 3
exerCIse

Excessive Claims
On December 7, 1982, the representative of Brazil made the following
statement at the closing plenary session of the Third UN Conference on the
Law of the Sea:
. . . the Convention on the Law of the Sea is much less explicit concerning the
security interests of the coastal State in the area between 12 and 200 miles. It was
impossible to overcome the intransigence of the major naval Powers. As a result
of the basic rule of consensus adopted by this Conference, gaps and ambiguities

The opinions shared in this paper are those of the author and do not necessarily reflect the views and opinions
of the U.S. Naval War College, the Dept. of the Navy, or Dept. of Defense.
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can be solved by resorting to the option defined in article 310 of the Convention,
which allows fonnal declarations at the time ofsignature, ratification or adherence,
"with a view, inter alia, to the hannonization of [national] laws and regulations
with the provisions of this Convention."
... [1]t is our understanding the provisions of article 301, which prohibit the
threat or use of force on the sea against the territorial integrity or independence
of any State, apply particularly to the maritime areas under the sovereignty or
jurisdiction of the coastal State. In other words, we understand that the navigation
facilities accorded third world countries within the exclusive economic zone
cannot in any way be utilized for activities that imply the threat or use of force
against the coastal State. More specifically, it is Brazil's understanding that the
provisions of the Convention do not authorize other States to carry out military
exercises or manoeuvres within the exclusive economic zone, particularly when
these activities involve the use of weapons or explosives....4
On March 8, 1983, the United States exercised its right of reply, stating:
Some speakers described the concept of the exclusive economic zone in a
manner inconsistent with the text of the relevant provisions of the Convention
.
adopted by the Conference.

This concept, as set forth in the Convention, recognizes the interest of the
coastal State in the resources of the zone and authorizes it to assert jurisdiction
over resource-related activities therein. At the same time, all States continue to
enjoy in the zone traditional high seas freedoms of navigation and overflight and
the laying of submarine cables and pipelines, and other internationally lawful uses
of the sea related to these freedoms, which remain qualitatively and quantitatively
the same as those freedoms when exercised seaward of the zone. Military
operations, exercises and activities have always been regarded as internationally
lawful uses of the sea. The right to conduct such activities will continue to be
enjoyed by all States in the exclusive economic zone. This is the import of article
58 of the Convention. Moreover, Parts XII [protection and Preservation of the
Marine Environment] and XIII [Marine Scientific Research] of the Convention
have no bearing on such activities. 5
Article 17, paragraph 11 of the UN Convention against Illicit Traffic ir
Narcotic Drugs and Psychotropic Substances, concluded at Vienna on Decem·
ber 20, 1988, reads, in the context of enforcement at sea, as follows:
Any action taken in accordance with this article shall take due account of the need
not to interfere with or affect the rights and obligations of and the exercise of
jurisdiction of coastal States in accordance with the international law of the sea.6
The report of the U.S. Delegation to the Diplomatic Conference stated:
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At the plenipotentiary conference, the u.s. delegation stated for the record its
understanding that, consistent with the international law of the sea, with regard
to illicit trafficking by sea, Article 17, paragraph 11 refers to the limited set of
situations in which a coastal State has rights beyond the outer limit of the territorial
sea, i.e., those involving hot pursuit in the exclusive economic zone and on the
high seas and competent exercises of contiguous zone jurisdiction. The paragraph
does not imply endorsement of any broader coastal State claims regarding illicit
traffic interdiction in the exclusive economic zone. The United States delegation
views this paragraph as a straightforward non-derogation clause intended to
preserve, and not to affect in any way, existing rights and obligations under
international law. As noted above, coastal State consent is not necessary under the
international law of the sea for foreign flag law enforcement against vessels not
flying the flag of that coastal State beyond the coastal State's territorial sea. The
attempt to secure a broader coastal State right or claim to sovereignty in the
exclusive economic zone failed during negotiations on the 1982 Law of the Sea
Convention, and that result has not been altered here?

On December 20, 1988, Brazil signed this Convention with the following
declaration:
It is the understanding of the Brazilian Government that paragraph 11 of article
17 does not prevent a coastal State from requiring prior authorization for any
action under this article by other States in Its Exclusive Economic Zone. 8

On December 27, 1989, the twelve States members of the European Community deposited identical objections to the Brazilian statement on signature,
as follows:
... , Member State of the European Community, attached to the principle of
freedom of navigation, notably in the exclusive economic zone, considers that the
declaration ofBrazil concerning paragraph 11 ofArticle 17, of the United Nations
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
adopted in Vienna on 20 December 1988, goes further than the rights accorded
to coastal states by internationallaw.9

On May 10, 1988, Brazil deposited its instrument of ratification of the Treaty
on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Seabed and the Ocean Floor and in the
Subsoil Thereo£ 10 A note from the Brazilian Embassy containing an understanding read as follows:
. . . . It is the understanding of the Brazilian Government that the word
"observation" in Article III, Paragraph 1 of the Treaty refers only to observation
that is incidental to the normal course of navigation, in accordance with internationallaw. ll
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The United States Department of State responded to the Brazilian Embassy, on
March 16, 1989, as follows:
The Government of the United States of America draws the attention of the
Government of Brazil to the provisions of Article III of the Seabed Treaty that
address verification and inspection rights of State Parties. The United States
expects all States Parties to exercise their rights and fulfill their obligations in
accordance with the Seabed Treaty.
Article III provides that all States Parties may "verifY through observation the
activities of other States Parties to the Treaty" beyond the 12-mile seabed zone,
so long as such observation does not interfere with the activities of other States
Parties and is conducted with due regard for rights recognized under international
law. It is the view of the Government of the United States of America that, under
customary international law and Article III of the Treaty, these observations may
be undertaken whether or not they are incidental to a so-called "normal course
of navigation," and that such activity is not subject to unilateral coastal State
restriction. 12
In 1978, Costa Rica enacted a law requiring fishing vessels wishing to transit
the Costa Rican EEZ but not intending to fish to notify Costa Rican authorities
13
upon entering and leaving those waters and to transit within 48 hours. In 1979,
the United States protested this claim as follows:
It is the position of the United States that there is no basis in international law for
a coastal state to require notification of entry and departure from fishing vessels
trarisiting the waters within 200 miles ofsuch state or to limit the time of transit. 14
Relying in part on this law, in 1991, Costa Rica issued a decree requiring that
every foreign flag fishing vessel navigating through Costa Rican waters "must,
prior to entry, apply for a permit for passage or navigation" through Costa Rican
waters. 1S On August 14, 1992, four U.S. fishing vessels transiting the Costa
Rican EEZ en route to Hawaii via the Panama Canal were intercepted by the
Costa Rican Coast Guard 97 miles offihore and detained. The vessels were
neither fishing nor outfitted for fishing. The vessels were subsequendy fined for
16
transiting the Costa Rican EEZ without the permit required for fishing vessels.
On August 18, 1992 the United States protested the detention of these vessels,
in part, as follows:
The seizure of the four U.S vessels, and the decree upon which the seizure was
based, direcdy contravene the freedom of navigation recognized under internationallaw, as reflected in the 1982 United Nations Convention on the Law of
the Sea (the Convention).
Under Article 56 of the Convention, a coastal State such as Costa Rica may
exercise exclusive jurisdiction over fishing activities within its exclusive economic
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zone (EEZ), which may extend up to 200 miles from shore. Under article 58 of
the Convention, however, the vessels-of all states, including fishing vessels, enjoy
the freedom of navigation referred to in article 87 of the Convention while such
vessels are within the EEZ of a coastal State.
The four U.S. vessels in question were not engaged in fishing activity, but were
instead exercising their freedom ofnavigation through the Costa Rican EEZ. The
four vessels have no fishing gear on board, and were merely in transit from Florida
to California. Moreover, as subsequent inspection of the vessels by Costa Rican
authorities revealed they were not engaged in the transport of any contraband or
in any other illegal activity.
The United States Government cannot accept this clear and serious violation of
the right of these vessels to freedom of navigation through the Costa Rican EEZ,
a right which the Government of Costa Rica is bound to respect under international law. The United States Government accordingly protests the seizure of
these vessels and insists upon their immediate release without fine or other
penalty. 17
The Government of Costa Rica replied, in a note delivered August 28, 1992,
that its action and these decrees were consistent with Articles 73(1) and 58(3) of
the LOS Convention. IS Nevertheless, on September 4, 1992, a majority of the
Superior Court of Liberia, Costa Rica, stayed the criminal proceedings on the
grounds that these vessels were not "adversely affecting the ichthyological riches
for which protection is sought." The Court noted, without ruling on the
lawfulness of the challenged decree, that the law established a presumption that
a fishing vessel with no transit permit is engaged in fishing activities in contravention of Costa Rican law. 19 The Court thereupon dismissed the charges against
the vessels, masters and crew, and ordered their release from detention. On
October 21, 1992, the United States delivered a demarche, which read in part:
We are disappointed, however, that the court dismissed the charges in a manner
that leaves standing the requirement that foreign fishing vessels must obtain a
permit to transit the Costa Rican EEZ .
. . . [FJoreign fishing vessels have the right under international law to freedom of
navigation through Costa Rica's EEZ without being required to notifY or to seek
permission from Costa Rican authorities for such passage. The Government of
the United States remains very concerned that the permit requirement in question
remains a part ofCosta Rican law. This requirement, ifinvoked again, could result
in another serious incident like the one we recently experienced.
The Government of the United States understands that since the dismissal of the
recent case by the Superior Court, the Government of Costa Rica has been
reviewing the executive decree (Decree 20404-MOPT) that established the
permit requirement. In light of this, and in light of Costa Rica's long-standing
commitment to international law, the Government of the United States urges that
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steps be taken to ensure that Costa Rican law is made compatible with the right
to freedom of navigation guaranteed under international law.20

In February 1993, the Government of Thailand issued a circular note
emphasizing the right of all vessels, including fishing vessels, to freedom of
navigation in other States' EEZs, as well as to transit passage in international
straits, and to innocent passage in foreign territorial seas.2t
In giving its advice and consent to ratification of the 1989 Convention for
the Prohibition of Fishing with Long Driftnets in the South Pacitic,22
the United States Senate attached its understanding that:
Article 3 provides for measures consistent with international law to restrict driftnet
fishing activities by vessels within areas under a party's fisheries jurisdiction. It is
the United States understanding that the measures in Article 3 will only be applied
when consistent with navigation and other international transit rights under
customary international law and as reflected in the 1982 United Nations Convention on the Law of the Sea.23

The 1989 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposa124 establishes a notice and
consent system in which any export, including any export by ship, of hazardous
waste requires the prior approval of, inter alia, any transit State. That tenn is
defined in Article 2(12) as any State "through which" wastes are transported on
their way from ah exporting State for disposal in another State. As noted in the
Secretary of State's letter of submittal, "the United States has consistently
maintained that, under international law, notification to or authorization of
coastal States is not required for passage through . . . exclusive economic
zones.,,25 This is reflected in Article 4(12) of the Convention, which provides
that the Convention does not affect "the exercise by ships and aircraft ofall States
of navigational rights and freedoms as provided for in international law and as
reflected in relevant international instruments." However, Article 4(12) also
provides that nothing in the Convention "shall affect in any way . . . the
sovereign rights and the jurisdiction which States have in their exclusive
economic zones and their continental shelves in accordance with international
law."
This compromise fonnula prompted Portugal to declare that it required the
notification of all transboundary movements ofsuch wastes across its waters, and
several Latin American countries, including Colombia, Ecuador, Mexico, Uruguay and Venezuela, to declare that, under the Basel Convention, their rights
as coastal States were adequately protected. Gennany, Italy and the United
Kingdom, on the other hand, declared that nothing in the Convention requires
any notice to or consent of the coastal State for vessels exercising freedom of
navigation through the EEZ.26
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In granting its advice and consent to ratification of the Basel Convention, the

u.s. Senate stated the understanding of the United States of America that "a
State is a 'transit State' within the meaning of the convention only if wastes are
movf'd, or are planned to be moved, through its inland waterways, inland waters,
or land territory. ,,27
SurveY Activities in the. Exclusive. Economic Zone
A few States have questioned the activities ofmilitary survey and hydrographic
vessels in their EEZs. The United States has explained along the following lines
why such survey activities are not subject to coastal State regulation.28
International law, as reflected in the LOS Convention, authorizes coastal
States to claim limited rights and jurisdiction in an EEZ. As noted above, the
jurisdictional rights relate primarily to the exploration, exploitation, and conservation of natural resources, marine scientific research (MSR), and the marine
environment. Beyond the territorial sea (in which the coastal State enjoys full
sovereignty), all States enjoy the freedoms of navigation and overflight and other
related uses of the sea within the EEZ, provided that such freedoms are exercised
with due regard to the rights of the coastal State and other States. 29
Survey Activities vs. Marine Scientific Research
The rights all States enjoy include the right to conduct survey activities within
the EEZ. Survey activities are not MSR. The LOS Convention distinguishes
clearly between the concepts of "research" and "MSR" on the one hand, and
"hydrographic surveys" and "survey activities" on the other hand. Article
19(2) G) of the LOS Convention includes "research or survey activities" among
those activities identified as being inconsistent with innocent passage in the
territorial sea. Article 21(1)(g) authorizes the coastal State to adopt laws and
regulations, in conformity with the provisions ofthe Convention and other rules
of international law, relating to innocent passage through the territorial sea in
respect of "marine scientific research and hydrographic surveys". Article 40,
entitled "research and survey activities," provides that in transit passage through
straits used for international navigation, foreign ships, including "marine scientific research and hydrographic survey ships", may not carry out "any research
or survey activities" without the prior authorization of the States bordering
straits. The same rule applies to ships engaged in archipelagic sea lanes passage
(article 54).
On the other hand, Part XIII of the LOS Convention fully regulates marine
scientific research; it does not refer to survey activities at all. Article 246 of the
LOS Convention provides that coastal States, in the exercise oftheirjurisdiction
within the EEZ, have the right to regulate, authorize and conduct MSR in
accordance with the relevant provisions ofthe Convention. It specifies that MSR
in the EEZ shall be conducted with the consent of the coastal State. 3O
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And while the Convention, by its terms, limits survey activities during passage
in the territorial sea, international straits and archipelagic sea lanes, it does not
limit the activities of survey ships in the EEZ. Rather, the conduct of surveys
in the EEZ is an exercise of the freedoms of navigation and other internationally
lawful uses of the sea related to those freedoms, such as those associated with the
operations of ships, which article 58 of the LOS Convention guarantees to all
States.
This conclusion, that MSR is distinct from survey activities, is supported by
other respected publications on this subject?!

Definitions _
The LOS Convention does not define the terms "marine scientific research",
"survey activities", "hydrographic surv~y," or "military survey". However, the
concepts are distinct.
The United States accepts that "marine scientific research" is the general term
most often used to describe those activities undertaken in the ocean and coastal
waters to expand scientific knowledge of the marine environment. MSR
includes oceanography, marine bio~ogy, fisheries research, scientific ocean
drilling and coring, geological/geophysical scientific surveying as well as other
activities with a scientific purpose.
The generally accepted modern international interpretation of "hydrographic
survey", which is shared by the United States, is to obtain information for the
making of navigational cha~ and safety of navigation. It includes determination
of one or more of several classes of data in coastal or relatively shallow
areas--depth ofwater, configuration and nature of the natural bottom, directions
and force of currents, heights and times of tides and water stages, and hazards
for navigation-for the production of nautical charts and similar products to
support safety of navigation.
The United States considers that military surveys refer to activities undertaken
in the ocean and coastal waters involving marine data collection (whether or not
classified) for military purposes. Military surveys can include oceanographic,
marine geological, geophysical, chemical, biological and acoustic data. Equipment used can include fathometers, swath bottom mappers, side scan sonars,
bottom grab and coring systems, current meters and profilers. While the means
of data collection used in military surveys may sometimes be the same as that
used in MSR, information from such activities, regardless of security classification, is intended not for use by the general scientific community, but by the
military.
Military surveys are not specifically addressed in the LOS Convention and
there is no language stating or implying that military surveys may be regulated
in any manner by coastal States outside their territorial sea or archipelagic waters.
The United States therefore considers it to be fully consistent with the LOS
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Convention that such surveys are a high seas freedom and the United States
reserves the right to engage in military surveys anywhere outside foreign
territorial seas and archipelagic waters. To provide prior notice or request
permission would create an adverse precedent for restrictions on mobility and
flexibility of military survey operations.
These definitions clearly distinguish between MSR, which the coastal State
can regulate, and hydrographic survey and military survey activities, which are
freedoms the coastal State cannot regulate outside its territorial sea.

Military Activities
In the view of the United States, the LOS Convention recognizes that all
States have the right to conduct military activities within the EEZ, provided that
they do so with due regard to the rights of the coastal State and other States.
Appropriate activities include launching and landing of aircraft, operating
military devices, intelligence collection, weapons exercises, and military surveys.32 There is no general competence of the coastal State over military activities
in the EEZ. It follows that military survey activities conducted outside foreign
. 'al seas are not sub'~ect to coas tal State reguIanon.
' 33
temton
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