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Chapter XXXI
The Debate to Assess the Need for New
International Accords
Dr. Hans-Peter Gasser*

New Treaty Law or Guidelines for Ensuring Compliance with Existing
Legal Standards?
Before entering into a debate on the need for a new treaty, we have to assess the
protection which current international law affords to the natural environment in
times of armed conflict. I shall, therefore, first recall the present state of the law
and review the response by military and civilian authorities to the recent
development of these rules, and I shall then put forward some considerations on
whether the protection of the natural environment in armed conflict is better
served by a new initiative to develop the law, or by alternative and more modest
means of strengthening respect for existing legal obligations.
My remarks are confined to damage to the natural environment which may
occur during armed conflict, i.e., situations where international humanitarian law
applies, in particular the 1949 Geneva Conventions for the protection of war
victims, l their two 1977 Additional Protocols2 and relevant rules of international
customary law.3
A. The Premise
Modern technology has produced weapons with an enormous potential to
destroy not only legitimate targets but also the surrounding environment. While
it is true that warfare inevitably and often very seriously affects the natural
environment, even though it may not be targeted as such, threats to the
environment have now assumed apocalyptic proportions. The dirty clouds over
the blackened desert sand and the oilslick on the waters of the Persian Gulf at the
close of the Gulf War of 1990/91 have brought home the message of the
vulnerability of the natural environment to all those ready to recognize new
dangers for mankind. Emphasizing the inevitable link between serious damage to
the natural environment and development, the 1992 Rio Declaration on
Environment and Development goes a step further and declares: "Warfare is
inherently destructive of sustainable development.,,4
In recent years, there has been a major change of opinion on how to evaluate
the impact of war on the natural environment and on the conclusions to be drawn
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for the conduct of military operations. To my knowledge, damage to the
environment was not much of an issue before and after the destruction of
Hiroshima and Nagasaki by nuclear bombs. It started to attract attention in the
debates on the involvement of U.S. forces in Vietnam and became a major concern
during the two recent wars in the Persian Gulf area. The latest chapter may well
have been written by the withdrawal of the Red Army from its bases in Central
and Eastern Europe, a peaceful and positive event but for the indescribable
military garbage and the environmental destruction left behind. Today, the
potential destructive impact of military action on the natural environment can no
longer be denied, either in peacetime or in war.
A great leap forward has also been made in the thinking of those responsible
for advising the armed forces on the law of war. As an example let me cite some
statements made in American legal and military publications. In his elaborate and
sometimes biased critique of Additional Protocol 1,5 Roberts chose to oppose the
new provisions on the protection of the natural environment against the effects of
military operations by saying without any hesitation that oil tankers and ships
carrying hazardous chemical cargoes were "important and legitimate military
targets.,,6 Yet only a few years later, in its Final Report on the Conduct of the
Persian Gulf War, the U.S. Department of Defense spoke about "environmental
terrorism" (hardly a positive statement for American ears) when commenting on
the destruction of the Kuwaiti oil installations by Iraq? In 1995, the Operational
Law Handbook of the U.S. Army recognized that "[p]rotecting the environment
has become steadily more important during the past several decades," and that
"[f]ailure to comply with environmental law can jeopardize current and future
operations, generate international and domestic criticism ... ,,8 In the same vein,
The Commander's Handbook on the Law of Naval Operations enjoins the U.S.
Navy to take environmental considerations into account. 9
I have no doubt that similar developments have taken place in the armed forces
of other countries as well. Suffice it to say that environmental concerns have found
an adequate place in the new Law of War Manual issued by the German Ministry
of Defence. lO
There is yet another favorable development to be mentioned: the armed forces
of many States have in recent years adopted standards for the protection of the
natural environment during their peacetime activities, such as military training
and maneuvers. It may well be hoped that a growing awareness of ecological
considerations in normal times will strengthen the resolve to respect such
standards in armed conflict as well.
A brieflook will now be taken at the international legal rules which protect the
natural environment in time of armed conflict. This will lead to a few more
preliminary conclusions.
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Ever since codification of the law of war began, general principles and rules of
law have provided some legal protection for the natural environment, such as the
prohibition on attacking or destroying objects which are not lawful military
targets,11 the rule ofproportionality or the Martens Clause. 12 As part of the general
framework of international law, they continue to provide guidance for those who
have to plan, decide or execute military operations. Only the most recent round
of codification of the laws of war has resulted in separate provisions to address the
specific problems raised by the vulnerability of the natural environment in armed
conflict. According to Articles 35 (3) and 55 of Additional Protocol I, the natural
environment must be protected against "widespread, long-term and severe
damage." The commentary on Additional Protocols I and II, published by the
ICRC, explains in the following terms why two provisions on the same subject
were deemed necessary to achieve the desired end:
While Article 35 (Basic rules) broaches the problem from the point ofview of methods
of warfare, Article 55 concentrates on the survival of the population, so that even
though the two provisions overlap to some extent ... they do not duplicate each
otber. 13
Furthermore, several other provisions of the new treaty, dealing with specific
categories of persons or objects, are also relevant for limiting damage to the natural
environment. One example is Article 56 of Additional Protocol I which prohibits
attacks against "works or installations containing dangerous forces, namely dams,
dykes and nuclear electrical generating stations."
With its Article 35 on methods and means of warfare, and Article 55
strengthening the protection of the natural environment for the sake of the civilian
population, Additional Protocol I has now set reasonable and manageable
standards. Their rather high threshold of application shows beyond any doubt
that military considerations have been taken into account. The new definition of
what constitutes accepteable collateral damage gives additional guidance to those
who have to plan, decide or execute military operations. 14 The new law of 1977
can be respected in armed conflicts of our time, and fears ofits being too restrictive
for the lawful conduct of military operations are certainly unfounded. As treaty
law, Additional Protocol I is today binding on 140 States,15 i.e., a clear majority
among the community of nations, and thus commands a degree of international
legitimacy which should lead to general observance of its standards.
Other international treaties also have an impact on the protection of the natural
environment in armed conflict. The most important ones are the 1977 ENMOn
Convention16 and the 1980 Conventional Weapons Convention. 17
Additional Protocol II, relating to non-international armed conflicts18, has no
specific rule on the protection of the natural environment in civil war. However,
its provisions on the protection of objects indispensable to the survival of the
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civilian population (Article 14) and on the protection of works and installations
containing dangerous forces (Article 15) set standards which implicitly oblige
parties to a non-international armed conflict to prevent excessive damage to the
natural environment. Furthermore, obligations arising out of general (peacetime)
international environmental law continue to be applicable under conditions of
armed conflict, be it of an international character or not, though much remains to
be done to clarify the extent to which such rules remain applicable after the
outbreak of hostilities.
Having examined the status of the international rules on the protection of the
natural environment in armed conflict, I should now like to outline some possible
conclusions.

B. What ought to be done
1. A New International Treaty?
In terms of time, energy and resources, the cost of drafting, negotiating and
adopting a new international multilateral convention is today very high indeed,
whatever the issue being dealt with. There is also a risk that a new treaty will not
be ratified by a significant number of States. A failed codification attempt may in
the end be more harmful to the cause than leaving the law as it is.
In the wake of the 1990/91 Gulf War, a proposal has been circulated to draft a
Fifth Geneva Convention specifically designed to protect the environment in time
of armed conflict. 19 The author of the draft has commendably identified many
issues that would arise in such an endeavor and has suggested concrete answers.
His initiative has not, however, received much support. Furthermore, a recently
published draft for a comprehensive "International Covenant on Environment
and Development" includes a provision specifically dealing with "Military and
other hostile activities."ZO
Admittedly, the international rules on the protection of the natural
environment are not perfect, and the law could be improved in many respects. In
particular, the protection of the environment in non-international armed conflicts
should be strengthened, whilst serious damage to the natural environment should
be considered as an international crime. In my view, however, there are at the
present stage no compelling reasons to advocate the drafting of a new and
comprehensive separate convention on the protection of the natural environment
during armed conflict. Lack of compliance with existing international standards
is the main problem of our time. Measures to increase compliance with the law are
urgently needed.
2. Guidelines for Military Manuals and Instructions
Between 1991 and 1993, the ICRC organized three private meetings of experts
to discuss possible action to strengthen respect for the natural environment in
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armed conflict.21 While identifying several gaps in the law, their principal
conclusion was that, above all, compliance with the existing international rules
must be assured. To achieve that goal it was suggested that guidelines be drawn
up and incorporated in domestic military manuals and other instructions for
members of the armed forces. It goes without saying that obligations to be
respected in times ofarmed conflict must first and foremost be known, understood
and accepted by those who actually have to behave accordingly, i.e., primarily the
members of the armed forces. 22
The ICRC accepted the experts' conclusions and in particular the low priority
to be given to new codification. Following their advice and on the basis of an initial
draft that some of them had prepared, the ICRC had guidelines compiled. The text
thereof was subsequently submitted to the United Nations for inclusion in a
program under the "United Nations Decade ofInternational Law.,,23 During its
1994 session, the General Assembly adopted resolution 49/50, entitled "United
Nations Decade," which invited, inter alia, all member States to disseminate widely
the (revised) Guidelines for Military Manuals and Instructions on the Protection
of the Environment in Times of Armed Conflict and to incorporate them into their
military manuals and instructions. 24 The text of the Guidelines, which is given in
an appendix to this paper, has ofcourse been sent to all member States as an official
U.N. document. Together with a short introduction, the Guidelines have also been
published by the American Journal ofInternational Law. 25
There is no need for an elaborate commentary on the Guidelines. They are
self-explanatory. It is enough to point out that they do not distinguish between
international and non-international armed conflicts. In line with an emerging
trend, they invite governments and armed forces to respect the same standards in
all circumstances of armed conflict, irrespective of its legal qualification. 26
The ICRC firmly believes in the usefulness and the eventual success of such a
"soft" approach to reinforcing respect for international obligations by members
of armed forces. The Guidelines will no doubt become part of a more
comprehensive project: the drafting of a new model manual on the law of war.
3. Preventive Action: Evaluating the Conformity of Weapons with
International Obligations on Environmental Protection
States are under an obligation to ensure that weapons and any other means and
methods of warfare they develop, acquire or adopt are compatible with their
commitments under international law, including the international rules
protecting the natural environment in armed conflict.27 Such an obligation has
been codified by Article 36 of Additional Protocol I. To include environmental
concerns in (peacetime) evaluation procedures ofweapon systems will help prevent
destruction of the natural environment during wartime military operations.
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4. International Responsibility of States
After the Gulf War, the U.N. Security Council established the responsibility of
Iraq for the damage done, inter alia, to the natural environment in Kuwait, in
violation of international law and in particular the U.N. Charter's prohibition of
aggression against another State.2s Article 91 of Additional Protocol I reiterates the
general obligation to pay compensation for damage done in violation ofintemational
humanitarian law. The applicability of this rule to unlawful damage done to the
natural environment in the course of military operations is beyond doubt.
5. Individual Criminal Responsibility
Although violation of new rules regarding the protection of the natural
environment does not come within the category of "grave breaches" for which
States party to the Geneva Conventions must prosecute or extradite an alleged
offender, it should not be forgotten that any violation of international
humanitarian law entails criminal responsibility, at least at the domestic leve1.29
However, wanton and extensive destruction of property not justified by military
necessity is a grave breach of the Fourth Geneva Convention; it is thus an
international crime.3D All States party to the Geneva Conventions have
jurisdiction to prosecute an alleged offender. Moreover, the ad hoc international
tribunals set up to prosecute crimes committed in the wars in the
former-Yugoslavia31 and in Rwanda32 have the jurisdiction to try persons accused
ofhaving violated international obligations relating to the protection of the natural
environment.33 The same applies to the proposed permanent International
Criminal Tribunal.34 Criminal prosecution of serious offenders either by a
domestic or an international court will unmistakably convey the message that the
natural environment is a precious gift which requires respect and protection in
time of armed conflict as well.

C. Final Remarks
The legal infrastructure to protect the natural environment in armed conflict
is in place. The relevant rules are not ideal but they represent a workable
compromise between military requirements and environmental concerns. The
first step is to achieve universal acceptance of Additional Protocol I, with its
specific rules on the natural environment. The main task is, however, to ensure
that the existing rules are implemented and respected in all circumstances. Full
respect for environmental concerns in armed conflict demands careful preparation
and training of persons whose task it is to plan, decide or execute military
operations, both in peacetime and in war. The proposed Guidelines pursue that
goal, and seminars such as this are a valuable contribution to raising awareness of
environmental values.
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