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O

n the day of the opening of offensive operations by coalition forces in the
1991 Gulf War, a United States Navy guided missile frigate, the USS
Nicholas (FFG 47), in tactical control of a surface action group (SAG) consisting
ofitself and several Kuwaiti Navy ships, was ordered to a position amid offihore
oil platfonns in the northern Gul£ Its missions were to conduct combat search
and rescue in support of coalition air attacks, which had just begun, and to
conduct anti-surface operations against any Iraqi units that might be in the
vicinity. Upon approaching the zone after dark, the Nicholas launched reconnaissance helicopters to search the area and to determine if the oil platfonns were
manned. Thennal imaging by the helicopters disclosed that some of the platfonns
were indeed manned, and the helicopter personnel observed what appeared to
be shelters and bunkers on several of them. Since the wells had been capped and
the platfonns abandoned before the war, the commanding officer (CO) of the
Nicholas concluded that the personnel on the platfonns were probably Iraqis and
that the SAG could not safely operate in the vicinity unless the Iraqi forces were
removed. The CO reported his observations to superior authority and requested
permission to use force to remove the Iraqi personnel from the platfonns.
When permission for the attack was received the next day, the CO sent out
helicopters for further reconnaissance. Approaching the platfonns to as close as
a hundred yards at a iSO-foot altitude, the helicopters were not fired upon and
their crews were able to observe 23mm anti-aircraft batteries on the top decks
of several platfonns, ammunition cases next to the guns, personnel in green
fatigues standing around on the platfonns, sandbagged bunkers and wooden
personnel shelters, Zodiac (rubber) boats, diving gear, and communications
antennas. They also observed two persons on two separate platfonns waving
white cloths. These observations were reported to the ship, where they were
reported to the CO and logged in the Tactical Action Officer's (TAO) log. The
log entries included the reports that the helicopter personnel had observed
personnel waving "white £lags" on two platfonns. At no time did the helicopters
observe any hostile acts, the manning or training of any weapons, or receive any
fire, even though they were very close to the Iraqis and clearly visible, and thus
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extremely vulnerable. At the direction of the CO, the TAO's reports of the
helicopters' observations to higher authority did not include the infonnation on
the "white flags."
During the following several hours, the executive officer (XO), having been
infonned of the white £lags by two enlisted personnel, went to the combat
information center, infonned the CO of his concerns and those of the two men,
and recommended that the information on the white flags be forwarded up the
chain ofcommand. The CO rejected that course, indicating that he did not want
to risk his ship and crew and that it was his decision to make as the on-scene
commander. He later testified that he had decided that the white flags did not
indicate the intention of all personnel on the platfonn to surrender, and that his
decision was influenced by his close working relationship with the Kuwaitis, who
had told him that the Iraqis could not be trusted, having used white flags as a
ruse during the Iraq-Iran war.
After coming back on board, the helicopter personnel discussed the white
flags among themselves and with their officer in charge, but none of them voiced
concern to the CO, nor did the CO attempt to discuss the white £lags with any
of the helicopter crew who had actually observed them. Of the nine officers on
board who were aware of the white clothes, only the executive officer and
Tactical Action Officer expressed misgivings to the CO.
After dark, the SAG launched helicopters which attacked the platforms with
missiles, rockets, and .50-caliber machine guns. The Nicholas and the Kuwaiti
ships followed up with 76mm and 40mm gunfire. Following the three-hour
engagement, battle damage assessment by the helicopters disclosed survivors in
a rubber boat, which the frigate located and took on board. During processing
one of the survivors asked through an interpreter why the ship had fired on them
when they had tried to surrender. During the remainder of the night, the
American frigate and Kuwaiti ships retrieved prisoners and the bodies of those
killed from the platforms and provided medical treatment, food, and clothing. A
naval special operations team that went on board the platfonn the next morning
encountered no resistance but discovered large stocks of weapons and communications equipment. Five Iraqi soldiers had been killed in the attack of the
day before and twenty-three taken prisoner. The prisoners were subsequendy
evacuated to Saudi Arabia; in debriefS conducted ashore, only one of them stated
that the personnel on the platforms had wanted to surrender.
The subsequent board of investigation recognized the complexity of the
situation faced by the frigate's CO. The SAG had been conducting a combat
operation; however, the targets were not ships but rather fixed platforms manned
by soldiers. The board opined that under the law of naval warfare at sea, a unit
must surrender as a unit; individual displays ofevidence ofsurrender must indicate
that the unit is surrendering, not just one individual. The nonnal sign ofsurrender
is the striking of the colors. On the other hand, under the law ofland warfare,
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a white £lag displayed by an individual signifies that the individual desires to
surrender; the opposing force is required to accept that surrender but is not
required to cease firing at other members of the unit who have not indicated a
similar intent.
The board concluded that the CO's decision, made in the fog of battle and
under difficult conditions at the beginning of combat operations when the
attitude of enemy forces toward surrender was unknown, was tactically sound
and did not violate the law of armed conflict. It found further, however, that he
should have investigated further and discussed his evaluation of the white £lags
with the XO and key officers, that he should have reported this significant event
to his superiors, and that his failure to take these actions represented a serious
lapse of judgement. An endorsing senior also faulted other officers of the
command who had direct knowledge of the display of white flags for failing to
come forward with their advice and concerns.
The foregoing narrative, gready simplified in the interest of brevity, captures
the essence of several dilemmas that may confront members of the armed forces
at any level engaged in armed conflict. What are the acceptable "indicia," or
indicators, that an enemy is attempting to surrender? What are the obligations
ofan officer in command upon receiving such indicia from an enemy? And what
are his obligations if the signs of surrender are ambiguous or mixed? It is the
purpose of this essay to explore these questions.

Some Historical Background
Although the wartime usages of prehistoric peoples are to a large extent lost
in the mists of antiquity, it is nevertheless asserted by some scholars that even
among the most primitive societies, rudimentary group mores governed the
waging of war between families, villages, or tribes. As stated by Quincy Wright
in his scholarly treatise, A Study of War, "Illustration can be found in the war
practices of primitive peoples of the various types of international rules of war
known at the present time: rules distinguishing types of enemies; rules defining
the circumstances, formalities, and authority for beginning and ending wars; rules
describing limitations of persons, time, place, and methods of its conduct; and
even rules oudawing war altogether."l Among the more advanced primitive
societies, "women and children or even men captured from the enemy [were]
spared, usually, to be made slaves.,,2
Among the written records of practices of early civilizations on the treatment
of those who had surrendered or were hOTS de combat are Biblical accounts of
Joshua's conquest ofJericho, in which the Israelites "utterly destroyed all that
was in the city, both man and woman, young and old, and sheep and ass, with
the edge ofthe sword.,,3 By contrast, in other campaigns, although all conquered
males were slain, women and children might be spared.4 Professor Leslie Green
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points out that in that period the victor's treatment of the vanquished enemy
might have been determined by the identity of the vanquished enemy; idolaters
were not to be spared, as their evil ways might contaminate the Israelites.5
In ancient Greece, the fonnal rule was, in the words of Herodotus, that "the
victors come not offwithout great harm; and ofthe vanquished I say not so much
as a word, for they are utterly destroyed.,,6 In practice, however, more often than
not,the vanquished, rather than being put to death, were made slaves, exchanged,
or enrolled in the victorious army? In the later Greco-Roman era a primitive
law of warmre began to emerge, but it was applicable only to war between
civilized States, not to uncivilized barbarians. Prisoners' lives were spared, but
they were usually made slaves. 8
The Middle Ages were a period of sharp contrast. This was the period of
knighthood and the emergence of the chivalric code, but it was also a time of
cruel barbarity. Under chivalry, the practice of enslaving prisoners gradually
disappeared, at least within Christendom, but captured soldiers were routinely
held for ransom. 9 On the other hand, some wars were fought to the death with
no quarter given;10 the signal for such a battle was a red flag or banner.H In a
city taken by storm after siege, there was unlimited license to rape, kill, loot, and
pillage. Only churches and churchmen were spared. 12 The notion of lese majeste
was used to justify horrible massacres of vanquished foes. In addition, as war
within Christendom became transformed from what had been somewhat in the
nature oftourneys conducted by aristocrats to "people's" wars, chivalric behavior
began to have very little influence. According to Philippe Contamine, the
"Flemish communes systematically massacred the vanquished and refused the
practice of ransoms, seen by them as cowardly and likely to lead to deception.
Inevitably in battles where they faced the communes, nobles adopted a similar
attitude.... One might link to this style of warfare, devoid of all courtesy, the
warlike customs of the Irish and Swiss. The Kriegsordnung of Lucerne in 1499
stipulated that no prisoners were to be taken; all the enemy should be put to
death. That of Zurich in 1444 thought it necessary to prohibit combatants from
tearing out the hearts of their dead enemies and cutting up their bodies.13
Even after the Middle Ages gave way to the Age of Discovery in the fifteenth
and sixteenth centuries, Hugo Grotius, in his seminal treatise The Rights of War
and Peace, published in 1625, expressed the view that the law of nations did not
prohibit putting to death all subjects of the enemy, even women and children. 14
"Nor," he added, "did those who offered to surrender always experience the
lenity and mercy, which they sought thereby. ,,15 Writing a century and a quarter
later, eminent publicists Emmerich de Vattel and Christian Wolff took a different
view. Vattel wrote, "As soon as an enemy submits and hands over his arms we
have no longer the right to take away his life. Hence we must give quarter to
those who lay down their arms, and when besieging a town we must never refuse
to spare the lives ofa garrison which offers to surrender.,,16
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Wolff, although acknowledging that in fonner times "it was right to kill those
captured in war at any time," nevertheless concluded that "because it is not
allowable to kill the subjects of a belligerent, as long as they refrain from all
violence and do not show an intention to use force, or as long as you can provide
in another way that this may not happen, it is not allowable to kill those captured
in war, not even immediately, much less at any other time, unless some especial
offense shall have been committed because of which they are liable for punishment. ,,17 In a later section he added that it was not permissible to kill those who
had surrender "unconditionally.,,18
Nineteenth-century publicists uniformly adopted the position that it was
unlawful to refuse quarter and to attack those who attempted to surrender.
Typical of this group is William E. Hall, who stated that the "right to kill and
wound anned enemies is subordinated to the condition that those enemies shall
be able and willing to continue their resistance. It is unnecessary to kill men who
are incapacitated by wounds from doing harm, or who are ready to surrender as
prisoners. A belligerent therefore may only kill those enemies whom he is
permitted to attack while a combat is actually in progress; he may not as a general
rule refuse quarter. 19
Some authorities suggested that an exception existed in special situations in
which it was impossible for a force to be encumbered with prisoners without
increasing the danger to itself,20 but Admiral Charles H. Stockton, a noted
American intemationallaw authority and fonner President of the Naval War
College, was critical of that article of the United States Anny's law-of-war
instructions which adopted this exception, claiming that it was obsolete.21
Certain authorities also acknowledged that in some situations in the heat ofbattle,
such as in the midst of a cavalry charge, it was impossible to distinguish between
those who wished to continue the fight and those desiring to surrender.22
It can thus be seen that by about 1900, most publicists recognized a customary
rule which made it unlawful to refuse quarter or to wound or kill those who
unconditionally offered to surrender or no longer had the means to resist.

Codification of the Customary Rule
The first attempt to systematize and codifY the rules of war was made during
the American Civil War by Professor Francis Lieber of Columbia College in
New York. Professor Lieber drew up, at the request of General William H.
Halleck (then general in chief of the Union army), a set of instructions which,
after review and revision by a board of officers, was promulgated to the field in
1863 by War Department General Order No. 100.23 This "Lieber Code"
included three articles dealing with quarter:
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Art. 60. It is against the usage ofmodem warfare to resolve, in hatred and revenge,
to give no quarter. No body of troops has the right to declare that it will not give,
and therefore will not expect, quarter; but a commander is permitted to direct his
troops to give no quarter in great straits, when his own salvation makes it impossible
to cumber himself with prisoners.
Art. 61. Troops that give no quarter have no right to kill enemies already disabled
on the ground, or prisoners captured by other troops.
Art. 62. All troops ofthe enemy known or discovered to give no quarter in general,
. 0 fth e army, recelve
. none.24
or to any portion

Although the code was binding only on United States forces, it set the pattern
for later international attempts to restrain the violence of warfare. The first of
these international efforts was the Declaration of Petersburg, which did not
directly address the subject of quarter.25 The subsequent Brussels Conference of
1874, however, did. In the "Project of an International Declaration Concerning
the Laws and Customs of War," annexed to the Final Protocol, the following
provisions were included:
Article 12. The laws of war do not recognize in belligerents an unlimited power
in the adoption of means of injuring the enemy.
Article 13. According to this principle are especially forbidden:
(c) Murder of an enemy who, having laid down his arms or having no longer
means of defense, has surrendered at discretion;
(d) The declaration that no quarter will be given.26

The Brussels Declaration was not ratified and consequently never entered into
force. However, building on this initiative, the Institute ofInternational Law, a
society composed of a fixed number of international-law experts from different
nations, adopted in 1880 a Manual on the LAws of War on LAnd (the so-called
"Oxford Manual"), which, although not conceived as a treaty, was offered to
governments "as the basis for national legislation in each State, and in accord
with both the progress ofjuridical science and the needs of civilized armies.'027
Article 9 thereof declared that it was forbidden to "injure or kill an enemy who
has surrendered at discretion or is disabled, and to declare in advance that quarter
will not be give, even by those who do not ask it for themselves."
Although not itself a binding instrument, the Oxford Manual substantially
influenced the development of various treaties at the Hague Peace Conferences
of1899 and 1907. The most important of theses latter instruments, insofar as our
present inquiry is concerned, are Hague Conventions II and IV "Respecting the
Laws and Customs of War on Land. ,,28 The Conventions contain identical
language (Article 23 in each) pertaining to the giving of quarter: "In addition to
['Besides,' in the 1899 Convention] the prohibitions provided by special Conventions, it is especially forbidden-
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(c) To kill or wound an enemy who, having laid down his anns, or having no
longer means of defence, has surrendered at discretion;
(d) To declare that no quarter will be given.
Although Hague IV is by its own tenns applicable only to anned conflict on
land, the principle it states in Article 23 is regarded as customary law and applicable
to sea warfare as well.29
Until the adoption ofthe Protocols Additional to the 1949 Geneva Conventions
in 1977, conventions adopted subsequent to the Hague 1907 Conventions regulating
the conduct of armed hostilities did not contain any explicit provisions concerning
the giving of quarter or the obligation to cease hostilities against persons seeking to
surrender. Both of the Additional Protocols, however, do contain such provisions.
Protocol I, which is applicable to international conflicts, provides:
Article 4D-Quarter.
It is prohibited to order that there shall be no survivors, to threaten an adversary
therewith or to conduct hostilities on this basis.
Article 41-Safeguard of an enemy hors de combat.
1. A person who is recognized or who, in the circumstances, should be
recognized to be hors de combat shall not be made the object of attack.
2. A person is hors de combat if:
(a) he is in the power of an adverse party;
(b) he clearly expresses an intention to surrender; or
(c) he has been rendered unconscious oris otherwise incapacitated by wounds
or sickness, and therefore is incapable of defending himself; provided that in any
of these cases he abstains from any hostile act and does not attempt to escape.3O
Protocol II, which is applicable in non-international conflicts, provides
"fundamental guarantees" in more abbreviated form, in Article 4: "All persons
who do not take a direct part or who have ceased to take part in hostilities,
whether or not their liberty has been restricted, are entitled to respect for their
person, honor and convictions and religious practices. They shall in all circumstances be treated humanely, without any adverse distinction. It is prohibited
to order that there shall be no survivors.31
Neither Protocol I nor Protocol II is in effect for the United States, and the
U.S. government has stated that it will not ratify Protocol I. However, as stated
in the U.S. Navy's official annotation of the Commander's Handbook on the LAw
if Naval Operations, NWP 9, the Protocol I and II language is merely a
reaffirmation of the Hague IV rule "in more modem language. ,,32
From the foregoing discussion, it is clear that under both customary and treaty
international law, combatants have the obligation to desist from hostile acts
against enemy miliary persons or units that manifest an unconditional intent to
surrender. This is reflected in the U.S. Navy's current operational doctrine,
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which provides that "enemy warships and military aircraft, including naval and
military auxiliaries, are subject to attack, destruction or capture anywhere beyond
neutral territory. It is forbidden, however, to refuse quarter to any enemy who
has surrendered in good faith.,,33 This simple statement, however, does not
provide a full answer to the dilemma ofa commander who, like the commanding
officer of the Nicholas, faces an ambiguous situation in which the enemy's
intentions are not clear. How does he determine whether the enemy's sign of
surrender is genuine and unconditional?

The Manifestation of an Intent to Surrender
As the board ofinvestigation that inquired into the Nicholas incident observed,
the "CO was confronted with a unique and ambiguous situation; i.e., some
indicia of an intent to surrender by one individual on two separate platforms, by
an enemy who is know to have abused the white flag to gain military advantage,
where the TAO log notes the presence ofboth 'white flags' and 'possible gunner'
in an oil field where the platforms are relatively close and offer overlapping fields
of fire. ,,34
Furthermore, the report continued, "under the principles of the Law of Naval
Warfare, there is no requirement to accept surrender of an enemy platform
(warship or submarine) unless the signal ofsurrender carries with it the authority
of the command. Under the Law of Naval Warfare, an, enemy platform is viewed
as a unit; consequently when that unit surrenders, there must be an indication
that it is the unit that is surrendering, not just one individual. Traditionally, the
Law of Naval Warfare recognizes the striking ofcolors as a command's indication
of an intent to surrender. Similarly, under the Law ofLand Warfare, a white flag
displayed by an individual may signify only that [that] individual desires to
surrender. The opposing force is obliged not to fire on that individual, and to
receive his surrender, but is not required to cease firing at other opposing forces
who have not indicated an intent to surrender until it is reasonably clear the
indication of surrender is a command or organizational indication and applies to
the opposing force as a whole. Evidence of this intent might be the dispatch of
a spokesperson to negotiate a cease fire, or all troops ceasing fire and throwing
.
,,35
down t h err weapons.
As stated in the U.S. Navy's operational law handbook, a warship indicates a
readiness to surrender "by hoisting a white flag, by surfacing (in the case of
submarines), by stop~ing engines and responding to the attacker's signals, or by
taking to lifeboats.,,3 The situation with aircraft is different. NWP 9 notes that
"disabled enemy aircraft in air combat are frequently pursued to destruction
because of the impossibility of verifYing their true status and inability to enforce
surrender. Although disabled, the aircraft mayor may not have lost its means of
combat. Moreover, it still may represent a valuable military asset. Accordingly,
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surrender in air combat is not generally offered. However, ifsurrender is offered
in good faith so that circumstances do not preclude enforcement, it must be
respected. ,,39 Furthermore, parachutists descending from disabled aircraft may
not be attacked while in the air and must be provided an opportunity to surrender
upon reaching the ground.40
The situation in land warfare is more ambiguous. A noted authority, Professor
James M. Spaight, observed in 1911: "Willingness to surrender is usually
indicated by the hoisting of a white flag, or some improvised substitute for it,
but there is no settled procedure in this matter. Some troops throw down their
arms; others hold up their hands (such was the Boer practice). The Prussian appeal
for mercy in 1870 was to raise the butt-end of the needle-gun; this the French
considered insufficient and made them fall on their knees. In the war of 1904
the Russians sometimes went to the length of embracing the enemy to whom
they wished to surrender. There are so many diverse ways ofindicating surrender
that it seems desirable for one universal procedure to be settled by international
agreement. ,,41
Professor Spaight's plea for an international agreement went unheeded,
however, and the current u.S. Army field manual on the law ofland warfare
does not discuss acceptable methods of indicating an intention to surrender.42
With respect to the use of a white flag, it states that the "white flag, when used
by troops, indicates a desire to communicate with the enemy. The hoisting of a
white flag has no other signification in international law.... Ifhoisted in action
by an individual soldier or party, it may signify merely the surrender ofthat soldier
or party. It is essential, therefore, to determine with reasonable certainty that the
flag is shown by actual authority of the enemy commander before basing
important action upon that assumption. The enemy is not required to cease firing
when a white flag is raised.,,43
Confusion on what is a proper sign of surrender in land warfare was amply
demonstrated in the recent Gulf War by the incident in which Iraqi tanks
approached Saudi Arabian troops with their gun turrets turned to the rear, a sign
of surrender in the opinion of some. Instead of surrendering, however, they
reversed their guns and fired on the Saudis.44 If in fact this was a valid sign of
surrender, then the subsequent attack on Saudi forces was perfidy, a war crime.45
Ifnot, it was a lawful ruse ofwar. 46
The circumstances ofland warfare also complicate the surrender of units or
individuals. Again, to quote Spaight, a "regiment, squadron, company or squad
of men is not like a ship, which, when it 'hath its bellyful offighting,' hauls down
its colours and is clearly out of the fight.,,47 The result, again in Spaight's words,
is that "in the storming of a trench, when men's blood is aboil and all is turmoil
and confusion, many are cut down or bayoneted who wish to surrender but who
cannot be separated from those who continue to resist. ,,48
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"Rough Practical Judgmenf
As can be seen from the foregoing discussion, neither law nor practice provides
any clear-cut guidelines for determining when a valid offer to surrender takes
place. In evaluating an apparent attempt to surrender, an on-scene commander
faces a severe test of his judgment in which the safety of his command may be
pitted against his obligation to respect and uphold the humanitarian law ofarmed
conflict.
The foundation stone for this law is the principle that "the right to adopt
means ofinjuring the enemy is not unlimited. ,,49 One of the limitations imposed
by this law is the requirement to terminate hostilities against an enemy unit, or
in some circumstances an individual, that is hOTS de combat or has manifested an
unconditional intention to surrender. As we have seen, however, the clarity of
the enemy's intention is often obscured by the ambiguity of the signal, by the
difficulty of perception or interpretation in the fog of combat, and by the lack
of any generally recognized sign or symbolic act for manifesting surrender. Even
in situations in which the intent may be clear, it may be impossible for the
commander of the force to whom surrender is offered to accept it without
increasing the danger to his command--as for example, where surrendering units
or individuals are intermingled with others that continue to fight. In the heat of
battle it comes down to "a matter ofrough practicaljudgment" as to when hostile
fire must cease. When, however, a tactical unit commander has time for
deliberation, as was the case for the commanding officer ofthe Nicholas, he should
use all the resources available to him to determine whether the offer ofsurrender
he has received is genuine and one he is obligated to accept.
Factors that should be taken into account in making that judgment should
include not only the tactical situation, the danger to his own command, and the
applicable rules of engagement, but also such other factors as the cultural mores
of the enemy force with respect to surrender, the prior history of the enemy
forces in similar situations, the enemy's history of compliance with the law of
armed conflict, the enemy's reputation for ruses or perfidy, and any other such
traits as may bear on the genuineness of the offer. These latter factors may be
beyond the knowledge of the commander himself or the members of his
command. Thus, where time and the tactical situation permit, he should report
ambiguous or otherwise unclear offers ofsurrender to higher authority, who may
be able to provide additional relevant insights on likely enemy behavior as well
as data from the larger tactical arena that may bear on the local decision.
Commanders at higher echelons will presumably be more experienced and are
more likely to have access to additional intelligence and expert advice on the law
ofarmed conflict. In the end, however, unless the on-scene commander receives
a specific directive from higher authority, he alone has the final responsibility for
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making the crucial decision as to whether the manifestation of surrender is
genuine and one that he is obligated to accept.
Rear Admiral Robertson is a fonnerJudge Advocate General of the Navy.
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