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Chapter 24
The Constitution and Presidential War
Making against Ubya*
Lieutenant David L. Hall, U.S. Naval Reserve
ince the Vietnam War, u.s. military operations have been followed by intensive
but short-lived debates about the constitutionality of the unilateral use of
military force by the President. 1 The tone of these debates became especially urgent
during the development of what has been called a "compellent diplomacy,,2 under
President Reagan. Opponents of presidential war making have argued that since
Congress alone is empowered to declare war,3 the President exceeds the scope of
his constitutional authority by employing force abroad without a declaration ofwar.
Proponents of the President's actions have claimed that his authority as the nation's
chief executive and as commander in chier of the armed forces justifies his actions.
Superimposed over these constitutional debates have been statutory wrangles about
the President's compliance with the requirements of the War PoweIS Resolution,S
which was enacted in 1973. Some observeIS have found the legal issues to be either
overwhelming or irrelevant; after the Grenada intervention, TIle Wall StreetJournal
wished the lawyeIS would "shut up.'t6 Nevertheless, the stakes in these debates are
quite high: at issue is not only the question of which branch of government is
constitutionally empowered to make war, but also the broader question of how
seriously the Constitution is to be treated in determining the distribution of war
poweIS.
One source of confusion and incoherence in the post-Vietnam war poweIS
debates has been the fiillure of many participants to distinguish the question of
whether the President's actions were lawful from the question ofwhether they were
wise.7 This article is about the former; it seeks to determine whether the circumstances under which the Constitution permits the President to use military force, wisely
or not, were present during the 14 April 1986 air strikes against Libya.

S

The Ubya Mission as a Case Study
On more than a hundred occasions since the Constitutional Convention of
1787, Presidents have waged war without a congressional declaration.8 During
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one such undeclared war in Vietnam, some commentators insisted that the
President's use offorce was not lawful.9 Others, including several courts,10 argued
that the President's use offorce in Vietnam was authorized by the Tonkin Gulf
Resolution,11 as well as numerous appropriations and draft enactments. Even
those who contend that the Vietnam War was unconstitutional acknowledge
that at least some aspects of the war, such as its financing, were authorized by
Congress. For these critics, the argument that the Vietnam War was unconstitutional is based solely on the absence of a declaration of war.
In spite of this criticism, post-Vietnam presidential war making has been
accompanied by less congressional authorization than was the Vietnam War. The
introduction of U.S. Marines into Lebanon in 1982, for example, was only
authorized by Congress in 1983 by the Multinatillnal Force iT' Lebmon Resolution. 12 The 1983 intervention in Grenada13 was also precedec by n' express
congressional authorization. Similarly, the only formal contact between the
President and Congress on the question of the 1986 air strikes against Libya took
place several hours before commencement of operations and did not result in
any form of congressional approval, either express or implied. The Libya
mission14 thus provides an unambiguous factual situation against which to test
the scope of the President's constitutional war-making authority. If some form
of prestrike congressional authorization (whether or not a declaration of war)
was required by the Constitution, then the President's conduct on 14 April 1986
was clearly unconstitutional. If not, then the President's action was undertaken
within the bounds of his constitutional authority.

The Ubya Mission 15
On the morning of27 December 1985, terrorists attacked and killed civilians,
including five Americans, in the Vienna and Rome airports. 16 The Abu Nidal
terrorist group was widely suspected of executing the attack. Abu Nidal was
linked by a 31 December 1985 State Department study to the government of
Libya. 17 Specifically, the study found a "likelihood" ofsupport from Libya in the
form of "financing, safehaven and logistical assistance.,,18 Libya denied involvement in the Rome and Vienna attacks,19 even as it praised them. On 29
December, the Libyan press agency,JANA, termed the Rome and Vienna attacks
"heroic. ,,20 By contrast, Yasir Arafat, chairman of the Palestinian Liberation
Organization, condemned the attack.21
Despite Libya's denial, the United States accused Libya ofparticipation.22 A
State Department report issued 8 January 1986, stated: "[Colonel Muammar el-]
Qaddafi has used terrorism as one ofthe primary instruments ofhis foreign policy
and supports radical groups which use terrorist tactics •••• Qaddafi has provided
safehaven, money and arms to these groups-including the notorious Abu Nidal
group. . • . Libya's support has broadened to include logistical support for
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terrorists operations. For example, Libya provided passports to the Abu Nidal
members responsible for the [27 December 1985] attack on the EI Al counter in
Vienna.,,23 Although Qaddafi at first denied the State Department's allegations,
he later proclaimed, "I declare that we shall train [certain groups] ••• for terrorist
and suicide missions and ••• place all weapons needed for such missions at their
disposal •..• Libya is a base for the liberation ofPalestine.,,24
The United States brought punitive measures against Libya, imposing trade
restrictions and freezing Libyan government assets held by U.S. banks.25 Rumors
ran high about the possibility of military operations, Secretary of State George
P. Shultz and Secretary of Defense Caspar W. Weinberger disagreeing over the
advisability of such action. Secretary Weinberger disputed the suggestion of
Secretary Shultz that military action against Libya should be undertaken in the
absence of data absolutely confirming a direct connection between specific
terrorist acts and Libya. 26 Secretary Shultz said that the United States "cannot
wait for absolute certainty and clarity" as a precondition for military actions.27
He added, "A nation attacked by terrorists is permitted [by intemationallaw] to
use force to prevent or preempt future attacks, to seize terrorists or to rescue its
citizens when no other means is available.,,28 Secretary Weinberger, on the other
hand, criticized those pursuing "instant gratification from some kind of bombing
attack without being too worried about the details. ,,29 He raised "the basic
question of whether what we are doing will discourage and diminish terrorism
in the future."3O
By the end of March, three U.S. aircraft carriers, the Coral &a, the Saratoga,
and the America, and their battle groups were operating in the Mediterranean,
and the Pentagon announced plans for naval air operations over the Gulf of
Sidra?! Libya considered these activities to be provocative because it claimed the
entire 150,OOO-square-mile Gulf as part of Libyan territorial waters. This territorial dispute had led, in August of1981, to the downing of two Libyan SU-22
fighters by two U.S. Navy F-14 fighters. On 24 March 1986, during U.S. naval
air operations over the Gulf ofSidra, Libyan shore batteries launched surface-toair missiles (SAMs) against U.S. aircraft. The missiles missed, and U.S. naval forces
retaliated by attacking the radar installation at the SAM site with HARM
antiradiation missiles from naval aircraft. Later that day, naval aircraft launched
Harpoon missiles against a Libyan LA Combattante-class fast-attack craft, sinking
it. U.S. Navy aircraft also attacked a Libyan Nanuchka-class corvette proceeding
toward the carrier task force. 32 In addition, the guided missile cruiser U.S.S.
Yorktown launched missiles against a second LA Combattante fast-attack craft that
had proceeded to within ten miles of the task force. On 25 March, Navy aircraft
attacked a second Nanuchka-class corvette, leaving the vessel dead in the water
and afire.33 Former Secretary of the Navy John Lehman has reported that a total
of three Libyan craft were destroyed.34 On 27 March, President Reagan reported
to Congress by letter that the naval exercises in the Gulf of Sidra had ended.35
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That same day, the Arab League's Council ofMinisters denounced U.S. actions
in the Gulf ofSidra.36 Colonel Qaddafi claimed victory.37
On 5 April, terrorists bombed a West Berlin nightclub frequented by U.S.
military personnel, killing a civilian woman and an American soldier, Anny
Sergeant Kenneth T. Ford, and wounding scores ofother Americans.38 American
officials in West Berlin declared a "definite, clear connection" between the
bombing and Libya.39 Robert B. Oakley, head of the State Department's
counterterrorism office, stated that the bombing "fit the pattern" ofLibya-sponsored terrorism.40 West German officials focused their investigation on reports
that the Libyan People's Bureau in East Berlin had used its embassy status to
provide logistical support to terrorists operating in West Berlin.41 France expelled
two Libyan diplomats accused ofparticipating in the planning of terrorist attacks
against Americans in Europe. 42 On 9 April, President Reagan held a press
conference during which he announced that the United States had "considerable
evidence" indicating Libyan support for terrorism against Americans. 43 The
President announced his intention to act militarily if further intelligence established a direct connection between Libya and the terrorists. "We're going to
defend ourselves," he said.44
Early on 14 April (15 April local) 1986, U.S. forces executed air strikes against
Libyan targets. Air Force F-111 aircraft bombed targets in and around Tripoli:
the military side of the Tripoli airport, the Libyan External Security building,
the el-Azziziya miliary barracks (including the compound of Libyan leader
Colonel Muammar el-Qaddafi), and the Libyan commando training center of
Sidi Bilal.45 Navy attack aircraft bombed military targets in and around Benghazi,
including the Benina air base and the Jamahiriya barracks. 46 These targets had
been selected to "stop Qaddafi's direction of the support of international
terrorism. ,,47 U.S. aircraft encountered significant resistance from SAM batteries
and antiaircraft artillery.48 For undetermined reasons, one F-111 was lost, as were
its two crewmen, Air Force Captains Paul F. Lorence and Fernando L. RibasDominicci. Some residential neighborhoods in Tripoli were damaged in the
attack,49 although accounts differed as to whether the damage was caused by U.S.
bombs or Libyan SAMs returning to earth undetonated.50
Secretary Shultz stated at the press conference announcing the operation that
the strikes had been ordered as the result of "irrefutable" evidence of Libyan
involvement in the bombing of the West Berlin club.51 He said that the strike
was necessary to deter future Libyan support ofterrorism.52 "Ifyou raise the costs
[of terrorism]," he stated, "you do something that should eventually act as a
deterrent. And that is the primary objective, to defend ourselves both in the
immediate sense and prospectively. ,,53 President Reagan addressed the nation to
confirm that Libya had played a "direct" role in the Berlin bombing; he said that
"Libya's agents ... planted the bomb.,,54 President Reagan stated that the air
strikes were conducted in retaliation for the Libyan role in the Berlin bombing
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and were "preemptive" in nature. 55 "Self-defense is not only our right, it is our
duty," he said.56

The Ubya Mission and the U.S. Constitution
The Constitution's Framers did not want the President to be the King. 57
Indeed, the Articles of Confederation, ratified just six years before the Constitutional Convention of 1787, did not provide for a national executive at all. It is
clear, then, that the Framers did not mean to render the President omnipotent.
it is equally clear, however, that they did not mean for the President to be an
impotent, titular executive. The Framers did name the President commander in
chief of all military forces, grant the President executive power, and designate
him the primary agent for the conduct offoreign affairs. On the other hand, the
Framers granted Congress the powers to declare war and to ratify or withhold
ratification of the President's treaties, thus inviting a "struggle for power,,58 in
the area offoreign relations. 59 The fact is that the record of the Framers' debate
on war powers is so wide-ranging and inconclusive that proponents ofeach view
can find significant support in the record. Supreme Court Justice Jackson noted
in 1952: ':Just what our forefathers did envision, or would have envisioned had
they foreseen modem conditions, must be derived from materials almost as
enigmatic as the dreams Joseph was called upon to interpret for Pharaoh. A
century and a half ofpartisan debate and scholarly speculation yields no net result
but only supplies more or less apt quotations from respected sources on each side
of any question. They largely cancel each other.,,6Q
The spare record of the constitutional debate does not contain a definition of
the powers of the commander in chie£ This silence is consistent with the
collective ambivalence expressed by the Framers about the war powers in general:
the President, on the one hand, should not have unfettered warmaking power
and, on the other, should be able to respond to crises affecting national security.
Alexander Hamilton, who favored a strong executive, attempted to reconcile
the tension in the Framers' ambivalent view by stating that the President was "to
have the direction of war when authorized or begun. ,,61 This remark can be
taken to mean that the President can direct a war "only after it has been
commenced,,62 by congressional declaration. Indeed,James Madison emphasized
the distinction between the President's power "to conduct a war" and Congress'
power to decide "whether a war ought to be commenced, continued, or
concluded. ,,63 But Hamilton's statement contemplates the possibility ofcongressionally unauthorized war by establishing the disjunction, "authorized" or otherwise "begun." Hamilton expressed his position more clearly when he wrote:
"[I]t is the peculiar and exclusive province of Congress, when the nation is at peace
to change that state into a state of war; whether from calculations of policy or
from provocations, or injuries received: in other words, it belongs to Congress
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only, to go to War. But when a foreign nation declares or openly and outwardly
makes war upon the United States, they are then by the very fact already at war,
and any declaration on the part of Congress is nugatory; it is at least unnecessary.,,64
Hamilton and the other Framers did not consider war to be unlawful in the
absence of express legislative authorization; undeclared war was well known to
the Framers. Indeed, between "1700 and 1870, declarations of war prior to
hostilities only occurred in one case out of ten..•.,,65 The issue of whether to
wage undeclared war arose in the early years of the nation. In 1798, for example,
President Adams embraced the suggestion of Secretary of War James McHenry
to not seek a congressional declaration ofwar against France and instead to engage
in a "qualified hostility," which, "while it secures the objects essential and
preparatory to a state of open war, involves in it the fewest evils....,,66
So the Framers' collective point of view lies away from the extremes: war is
not necessarily illegal when undeclarecf7 and the President is neither omnipotent
nor impotent. From this context emerges the rule that regardless of whether the
President may engage lawfully in offensive,68 sustained war, he many act
unilaterally in an emergency to defend the security of the United States without
congressional approval. 69 The validity of this generalization is not subject to
serious doubt. Indeed, it was James Madison, otherwise disinclined to grant the
President war-making power, who moved the Constitutional Convention to
delete language in the draft Constitution empowering Congress to "make" War
and to replace it with language granting Congress the power to "declare" war.
Such a change, said Madison, would leave "to the Executive the power to repel
sudden attacks. ,,70 Madison's motion carried, indicating that even in withholding
from the President the royal prerogative to declare war, the Framers granted the
President some measure of power to defend the national security without a
congressional declaration of war.
Although this power to defend71 was not conferred on the President by the
express language of the Constitution, it has been recognized by the courts. In
Durand v. Rollis,72 the federal District Court ruled on the lawfulness of President
Pierce's approval in 1854 of the naval bombardment of Greytown, Nicaragua,
in the response to the failure of the revolutionary government to make reparations to Americans harmed by recent violence. "The question whether it was
the duty of the president to interpose for the protection of the citizens at
Greytown against an irresponsible and marauding community that had established itself there, was a public political question, in which the government, as
well as the citizens whose interests were involved, was concerned, and which
belonged to the executive to determine; and his decision is final and conclusive,
and justified the defendant [naval officer] in the execution of his orders given
through the secretary of the navy."
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In the Prize Cases, the Supreme Court found President Lincoln's naval
blockade ofSouthern ports to be lawful and stated: "Ifa war be made by invasion
of a foreign nation, the President is not only authorized but bound to resist force
by force. He does not initiate the war, but is bound to accept the challenge
without waiting for any special legislative authority.,,73 The Supreme Court's
interpretation in the Prize Cases is consistent with Hamilton's view of the
President's war-making power. It is now axiomatic that another nation's initiation of hostilities against the United States (including U.S. citizens and their
property) justifies unilateral defensive war making by the President. As a
corollary, the President is constitutionally authorized to determine whether or
not the United States is involved in a situation justifying the use of force for
defensive purposes.14
One indication of how the Founding Fathers viewed presidential war making
is the manner in which the early Presidents exercised their warmaking power.
President Washington was provoked in 1794 by the establishment by the British
ofa fort twenty miles inside the western boundary of the United States. Without
consulting Congress, he caused the following order to issued to General Wayne,
Commander of the Western Department: "If, therefore, in the course of your
operations against the Indian enemy, it should become necessary to dislodge the
[British] party at the [fort located at the] rapids of the Miami [River], you are
hereby authorized, in the name of the President of the United States, to do it.,,75
Early in his presidency, Thomas Jefferson, who viewed the congressional
power to declare war as an "effectual check to the Dog ofwar,,,76 ordered the
Navy to defend American commercial vessels in the Mediterranean against the
Barbary pirates without congressional declaration of war. Consequendy, the
12-gun tender U.S.S. Enterprise engaged and captured a 14-gun corsair of the
Bey of Tripoli. On 8 December 1801, PresidentJefferson reported to Congress
in his First Annual Message: "I sent a small squadron of frigates into the
Mediterranean, with assurances to that Power [the Bey ofTripoli] of our sincere
desire to remain in peace, but with orders to protect our commerce against the
threatened attack.... The Bey had already declared war. His cruisers were out.
Two had arrived at Gibraltar. Our commerce in the Mediterranean was blockaded and that of the Adantic in peril. The arrival of our squadron dispelled the
danger. One of the Tripolitan cruisers, having fallen in with and engaged the
small schooner Enterprise, commanded by Lieutenant Sterret, which had gone as
a tender to our larger vessels, was captured, after a heavy slaughter of her men,
without the loss of a single one on our part.... Unauthorized by the Constitution, without the sanction of Congress, to go beyond the line of defense, the
[Tripolitan] vessel, being disabled from committing further hostilities, was
liberated with its crew. The Legislature will doubdess consider whether, by
authorizing measures ofoffense also, they will place our force on an equal footing
with that ofits adversaries. I communicate all material information on this subject,
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that in the exercise of this important function confided by the Constitution to
the legislature exclusively their judgment may fonn itself on a knowledge and
consideration of every circumstance of weight.,,77
This message suggests no doubt in President Jefferson's mind about his
authority to commit naval forces to combat for defensive purposes in the face of
de facto war without a congressional declaration of war. It also suggests that
President Jefferson recognized a prohibition against presidential war making
beyond the scope of tactical self-defense in an engagement commenced by the
enemy. This latter appearance, however, is misleading. What President Jefferson
did not report to Congress is that, without congressional authorization, he had
ordered the squadron to which the Entetprise was attached to engage Barbary
naval forces. On President Jefferson's behalf, General Samuel Smith, Acting
Secretary of the Navy, wrote to Commodore Richard Dale on 30 May 1801:
"Recent accounts received from the consul of the United States, employed near
the regencies ofAlgiers, Tunis and Tripoli, give cause to fear, that they will attack
our commerce, if unprotected, within the Mediterranean; but particularly, such
apprehension is justified by absolute threats on the part of the Dey of Tripoli.
"Under such circumstances, it is thought probable, that a small squadron of
well appointed frigates appearing before their ports, will have a tendency to
prevent their breaking the peace which has been made, and which has subsisted
for some years, between them and the United States.
"It is also thought, that such a squadron, commanded by some of our most
gallant officers, known to be stationed in the Mediterranean, will give confidence
to our merchants, and tend gready to increase the commerce of the country
within those seas.
"I am therefore instructed by the President to direct, that you proceed with
all possible expedition, with the squadron under your command, to the Mediterranean.
" ... [S]hould you find on your arrival at Gibraltar, that all the Barbary powers
have declared war against the United States, you will then distribute your force
in such a manner, as your judgment shall direct, so as best to protect our
commerce and chastise their insolence--by sinking, burning, or destroying their
ships and vessels wherever you shall find them. The better to enable you to fonn
a just determination, you are herewith furnished with a correct state of the
strength and situation of each of the Barbary powers. The principle strength you
will see, is that of Algiers. The force of Tunis and Tripoli is contemptible, and
might be crushed with anyone of the frigates under your command.
"Should Algiers alone have declared war against the United States, you will
cruise off that port so as effectually to prevent anything from going in or coming
out, and you will sink, bum, or otherwise destroy their ships and vessels wherever
you find them.
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"Should the Dey of Tripoli have declared war, (as he has threatened) against
the United States, you will then proceed direct to that port, where you will lay
your ship in such a position as effectually to prevent any of their vessels from
going in or out.',78
If anything is clear from the message from Secretary Smith to Commodore
Dale, it is that PresidentJefFerson viewed his authority as extending to preemptive
war making against foreign powers that had displayed hostile intent. President
Jefferson's view thus appears similar to President Reagan's. Neither President
was required to obtain congressional authorization prior to the employment of
armed force to defend U.S. citizens or property from imminent threat.
The rationale for this rule is that the exigency79 of circumstances justifies the
President's action. Interpreting the Militia Act of1795, the Supreme Court stated
in 1827: "We are all ofopinion, that the authority to decide whether the exigency
has arisen, belongs exclusively to the president, and that his decision is conclusive
upon all other persons. We think that this construction necessarily results from
the nature ofthe power itsel£ ... The power itselfis to be exercised upon sudden
emergencies, upon great occasions of state, and under circumstances which may
be vital to the existence of the Union.',80
The Court's reference to "power" is not free from ambiguity. On the one
hand, the Court held that the Militia Act of 1795 conferred on the President
statutory power to determine the existence of a national emergency. Thus the
Court may have intended to limit its holding to the President's statutory powers,
granted by Congress. On the other hand, the Court found that the President as
chief executive and commander in chief "is necessarily constituted the judge of
the existence of the exigency, in the first instance, and is bound to act according
to his belief of the facts.',81 The most natural interpretation of the opinion is that
the Court found the President so empowered under both the Militia Act of1795
and the Constitution. The Supreme Court was more clear in 1863 when the
same question arose in the context of the Civil War: "Whether the President in
fulfilling his duties, as Commander-in-chief, in suppressing an insurrection, has
met with such armed hostile resistance, and a civil war of such alarming
proportions as will compel him to accord to them the character of belligerents,
is a question to be decided by him• ••• ,,82 Thus the President is constitutionally
authorized not only to defend against an imminent threat to the lives or property
of U.S. citizens, but also to determine whether a threat is sufficiendy imminent
to justify the use offorce without a congressional declaration ofwar.83
The pronouncement of the courts do not suggest, however, that the
President's power to wage defensive war unilaterally is without limit. Since
Congress exercises the power of appropriation,84 Congress can refuse to fund
disapproved military activity undertaken by the President.85 Moreover, Congress
possesses the ultimate weapon: impeachment of the President for "high crimes
and misdemeanors.,,86 However, although a few commentators have read
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Congress' power to declare war as incorporating a veto-like power to "declare
against a war, "S7 no authoritative source supports such a conclusion. Indeed, the
Framers unanimously rejected a proposal to grant Congress the power to declare
war "and peace.,,8S
This balance of power is not altogether satisfying to those concerned about
the practical effectiveness of congressional checks on the President. Professor
Louis Henkin has remarked: "No one can disentangle the war powers of the two
branches, including their powers to act towards the enemy . . . [But such an
arrangement of) power often begets a race for initiative and the President will
usually 'get there first. ",89 A guileful President would experience little difficulty
identifying or even creating a threatening incident abroad that would be
sufficiendy provocative to justify the use of force. Similarly, a cynical President
might find it expedient to undertake an offensive military campaign and simply
label it a defensive, preemptive action. Although Congress might have the power
under such circumstances to bar the use offederal funds for combat, it might also
lack the political will to do so. The President's power to commit forces to combat
in the name of national defense thus would present Congress with a jait accompli,
a war to be terminated by congressional vote for withdrawal short of victory. 90
War would become, in such a situation, as Madison noted, "the true nurse of
. aggrandizement. ,,91
executIve
The Supreme Court addressed this concern in Martin v. Mott by rejecting the
presumption of presidential guile and emphasizing the penalties for abuse of
power: "It is no answer, that such a power may be abused, for there is no power
which is not susceptible of abuse. The remedy for this, as well as for all other
official misconduct, if it should occur, is to be found in the Constitution itsel£
In a free government, the danger must be remote, since, in addition to the high
qualities which the executive must be presumed to possess, of public virtue, and
honest devotion to the public interests, the frequency of elections, and the
watchfulness of the representatives of the nation, carry with them all the checks
which can be useful to guard against usurpation of wanton tyranny.,,92 In short,
the Mott Court was not willing to assume an abuse of power by virtue of the
exercise of power. To the contrary, the Court found that as a matter oflaw, as
opposed to politics, the presumption worked in the President's favor.
The Constitution was not designed to predetermine a politically satisfying
balance of power. Rather, the constitutional allocation was meant to establish
the legal limits within which the political process might produce such an
equilibrium. This is to say that the Constitution set boundaries beyond which
the President and Congress may not stray during a political clash over the
propriety of the use offorce. The political questions raised by President Reagan's
unilateral decision to use military force against Libya in 1986 included whether
the decision was morally sound, whether it would enjoy domestic popular
support, and whether it would serve the strategic and diplomatic interests of the
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United States. The constitutional issue was much more narrow: whether the
President acted within the bounds of his authority to make war unilaterally, a
question that can be answered without reference to whether the President's
.
. or WISe.
. 93
actions
were poli tic
By 1986, President Reagan had been advised that the government of Libya
had supported terrorist attacks on Americans in Vienna, Rome, and West Berlin.
this pattern of aggression by Libya against American citizens arguably established
a state of de foeto war between Libya and the United States. Whether or not a
state of war existed, the President's information supported the inference that
Libya had undertaken a course ofaction that had harmed Americans. This course
ofconduct suggested a continuing threat to Americans from Libya. The President
could have presented this information to Congress, seeking a declaration of war.
But he did not, considering the threat to Americans sufficiendy imminent to
justify the use of force without a congressional declaration of war.
Critics of the President's decision to use force against Libya might argue that
the President's determination ofimminent threat was too tenuous to be entided
to constitutional sanctification. The President, they would claim, did not have
in hand any indication of a specific terrorist attack to be executed against
Americans on any specific future date. They would say that what the President
had, at most, was a generalized indication that a terrorist attack against Americans
might be executed sometime in the future. The critics would argue that for the
President to characterize such a future attack as imminent because inevitable,
would be hyperbolic justification; a standard of inevitability would grant the
President carte blanche to use his defensive powers to initiate a miliary offense.
The air strikes against Libya, they would conclude, were labelled defensive but
were in fact offensive and therefore unconstitutional.
The answer to this criticism is that the Constitution does not assign a specific
deadline or minimum probability level as the standard to determine when a threat
is sufficiendy imminent to justify presidential war making. The Constitution did
not require the President to certify to Congress that Libya would have attacked
Americans abroad in May of 1986, for example, but for his preemptive strike in
April. If anything is clear from the Framers' debates and the courts' infrequent
clarifications of the constitutional war-making powers, it is that the Constitution
establishes no such fixed standard to mark the limit of presidential war-making
authority. No authoritative source suggests that the President must resolve
uncertainly in favor of a potentially hostile force by doing nothing. Rather, the
Constitution allows the President wide latitude to decide if an imminent threat,
however manifested, is too grave to await a congressional declaration of war and
to determine whether the actions of a foreign State have crated a situation
requiring a military response. 94 What this means is that critics of President
Reagan's actions against Libya in 1986 misdirect their criticism when they argue
that the air strikes were unconstitutional; to the extent that they oppose the
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President's use offorce,they should focus their objections on the wisdom of his
actions.
Just as President Reagan was authorized to identify the threat posed by Libya
in 1986 and to order a defensive action, so he was empowered to choose the
tactics best suited to achieve his objectives. President Reagan chose to respond
to Libya's support of terrorism by means ofair strikes against command, control,
and communication (C1 facilities used by Libya to conduct terrorist operations.
He sought to accomplish two stated purposes: deterrence, in the form of
retaliation for past attacks, and preemption, in the form of neutralizing the
terrorists' C 3 capability. Critics could argue that such purposes are actually
offensive and therefore unauthorized. The critics would have a point to the
extent that a legally meaningful distinction between offensive and defensive force
is not self-evident. Indeed, the Navy's Maritime Strategy95 is itself a good
example of how a defensive strategy can yield ostensibly offensive tactics. By
taking the fight to the enemy to defend U.S. allies, pursuant to the Maritime
Strategy, the Navy would engage in apparently offensive operations against
Soviet targets. Thus might a defensive military operation appear, in isolation, to
be offensive.
However, as the Supreme Court noted in the Prize Cases,96 the Constitution
resolves this ambiguity in the President's favor: it is the President who decides
when the national security is jeopardized; it is the President who decides on the
appropriate defensive reaction. The ability to make this sort of decision is the
very essence of the constitutional power and duty to defend. President Reagan's
decision to employ air power to the ends of deterrence and preemption of
terrorism was a decision to use miliary force to address a threat to national
security. His actions were therefore undertaken within the limits of his constitutional authority.
The Framers of the Constitution did not establish a clear boundary to mark
the limits ofpresidential war-making authority. They did not foresee the Vietnam
War, the deaths of241 u.S. Marines in their Beirut barracks in 1983, or the
deaths of37 sailors aboard the U.S.S. Stark in the Persian Gulfin 1987. Lacking
perfect foresight, they left the hard question of whether a war should be fought
to the realm of political, as distinct from legal, debate. They knew that even in
triumph, war is tragic. They did not seek to encumber with legal doctrine the
political issue of whether to fight.
The Constitution does not tell Congress, the President, or the people when
war should be waged. It reserves to the political process the question of whether
the exercise of military force is good and right, addressing instead the question
ofhow the legal power to wage war should be allocated. To say that the President
may wage war under certain circumstances is not, therefore, to say that he should.
In the spring of 1986, the President believed that Libya would continue its
campaign to harm u.S. citiZens. He sought to defend against such attacks by
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means of a preemptive strike on 14 April 1986. As a defensive measure
undertaken without a declaration of war by Congress, the strike against Libya
was within the scope of the President's constitutional war-making authority.
Lieutenant Hall was serving as an air intelligence officer wih Naval Reserve Patrol Wing 0593
when this article was first published.
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