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The Influence of Law on Sea Power Doctrines

available at http://www.austlii.edu.au//cgi-bin/disp.pl/au/other/dfat/treaties/notinforce/2005/
30.html?query=suppression%200f%20unlawful%20acts (which now extends to additional acts
of maritime terrorism and transport of WMD)? The author has been informed that the Navy re-
jected the idea.

69. Who could imagine that Russian President and former KGB officer Vladimir Putin,
speaking to an international forum in Munich in 2007, could (in the minds of some) credibly de-
nounce the United States for its “disdain for basic principles of international law” or argue that
now “nobody can take safety behind the stone wall of international law”? See Charles Kraut-
hammer, The Putin Doctrine, WASHINGTON POST, Feb. 16,2007, at A23, available at http://www
.washingtonpost.com/wp-dyn/content/article/2007/02/15/AR2007021501282.html; Thomas L.
Friedman, Putin Pushes Back, NEW YORK TIMES, Feb. 14, 2007, at A27, available at http://select
.nytimes.com/2007/02/14/opinion/14friedman.html?_r=1&oref=sloginvailable.

70. As Admiral Mullen described the Global Fleet Station concept, “The idea is to forward
deploy, where invited, . . . a fleet of shallow-draft ships and support vessels . . . in green and brown
water.” Mullen, supra note 7 (emphasis added).

71. Twenty-five chiefs of navies from around the world offer their views on the 1,000-ship
concept in The Commanders Respond, US NAVAL INSTITUTE PROCEEDINGS, Mar. 2006, at 34.
Admiral Mullen has called the 1,000-ship navy “a network of international navies, coast guards,
maritime forces, port operators, commercial shippers and local law enforcement, all working to-
gether.” Mike Mullen, Remarks at the Royal United Services Institute for Defence and Security
Studies, Future Maritime Warfare Conference, London, England (Dec. 13, 2005), http://
www.navy.mil/navydata/cno/mullen/speeches/mullen051213.txt. Compare this approach with
JAMES CABLE, GUNBOAT DIPLOMACY: POLITICAL APPLICATIONS OF LIMITED NAVAL FORCE,
1919-1991 (1994) and KEN BOOTH, LAW, FORCE AND DIPLOMACY AT SEA (1985).

72. John G. Morgan Jr. & Charles W. Martoglio, The 1,000-Ship Navy: Global Maritime Net-
work, US NAVAL INSTITUTE PROCEEDINGS, Nov. 2005, at 14.

73. The Commanders Respond, supra note 71, at 34.

74. The Commanders Respond, US NAVAL INSTITUTE PROCEEDINGS, Mar. 2007, at 14.

75. AUSTRALIAN MARITIME DOCTRINE — RAN DOCTRINE 1 — 2000 ch. 4 (D.]. Shackleton
ed., 2000), available at http://www.navy.gov.au/spc/amd/amdintro.html.

76. Supra note 13, at 6.

77. The new Joint Publication on Multinational Operations recognizes that “[c]ommanders
must ensure that MNTF forces comply with applicable national and international laws during
the conduct of all military operations.” Chairman of the Joint Chiefs of Staff, Joint Publication 3-16,
Multinational Operations, at ITI-6 (2007). Joint Publication 3-16 lists law not as an “operational”
consideration in planning and execution, but rather as one of several “general considerations,”
which include, inter alia, rules of engagement, language, culture and sovereignty.

78. In 2006, the United States lost its seat on the International Law Commission (ILC), argu-
ably the world’s most important international law codification and progressive development fo-
rum, when its candidate was, for the first time since the ILC’s founding, not voted a seat on the
Commission. Those who observed the international and non-governmental organization poli-
tics behind the United States being voted off the UN Human Rights Commission on May 3, 2001
should not have been surprised.

79. See Daniel Moran, The International Law of the Sea in a Globalized World, in GLOBALIZA-
TION AND MARITIME POWER 221, 236-37 (Sam J. Tangredi ed., 2002). After noting Britain’s dif-
ficulties in eradicating slave trading by sea, the author argues that

in matters of international law, practice trumps theory. Or, more precisely, it precedes
it, both logically and for the most part historically, as the developments surveyed in this
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essay illustrate clearly enough. This deference of theory to practice is not a defect of
international law. On the contrary, it is testimony to its underlying realism and utility.
Yet it does suggest that international law is probably not the place to look for leadership
in solving the problems of the emergent global economy or in addressing the strategic
challenges that have followed in its wake.
80. For example, the 2006 Green Paper on Maritime Strategy for the European Union con-
cludes that

[t]he legal system relating to oceans and seas based on UNCLOS needs to be developed

to face new challenges. The UNCLOS regime for EEZ and international straits makes it

harder for coastal states to exercise jurisdiction over transiting ships, despite the fact

that any pollution incident in these zones presents an imminent risk for them. This

makes it difficult to comply with the general obligations (themselves set up by

UNCLOS) of coastal states, to protect their marine environment against pollution.
European Commission, Towards a Future Maritime Policy for the Union: A European Vision
for the Oceans and Seas 41-42 (2006), available at http://ec.europa.eu/maritimeaffairs/pdf/
com_2006_0275_en_part2.pdf. See also Justin Stares, UN Right to Free Passage under Fire,
LLOYD’S LIST, June 5, 2007, available at http://www.lloydslist.com/ll/news/articleSearch.htm;
then search “Justin Stares UN Right to Free Passage under Fire” (subscription required)
(reporting on European Union discussions to extend coastal State jurisdiction in the exclusive
economic zone to include the transport of illegal migrants).

81. See George V. Galdorisi & Alan G. Kaufman, Military Activities in the Exclusive Economic
Zone: Preventing Uncertainty and Defusing Conflict, 32 CALIFORNIA WESTERN INTERNATIONAL
LAW JOURNAL 253 (2002). When the law of the sea was largely a matter of customary law, Judge
Jessup argued that States could assert jurisdiction beyond their territorial seas in self-defense or
self-preservation. PHILIP C. JESSUP, THE LAW OF TERRITORIAL WATERS AND MARITIME JURIS-
DICTION 96-101 (1927).

82. My use of the term “rule set” begs the important and controversial question “which rule
set?” It is important to keep in mind that, as the Department of State’s Legal Advisor John Bellin-
ger highlighted in his address to the 2006 Naval War College International Law Department
Conference, a number of States and non-governmental organizations criticize the United States
for its disregard for “international law” when often the “laws” they are referring to are not bind-
ing on the United States (e.g., the Rome Statute establishing the International Criminal Court,
the Kyoto Protocol, the Ottawa Anti-personnel Landmines Convention and the Additional Pro-
tocols to the 1949 Geneva Conventions). The critics rhetorically conflate a policy choice by the
United States not to become party to a treaty with violations of a treaty to which the United States
is a party. This can present a problem for the strategy drafter who might need to choose his/her
words carefully, to make it clear that the United States will adhere to international law to which it
has consented to be bound. See John B. Bellinger 111, International Legal Public Diplomacy, in
GLOBAL LEGAL CHALLENGES: COMMAND OF THE COMMONS, STRATEGIC COMMUNICATIONS
AND NATURAL DISASTERS 205 (Michael D. Carsten ed., 2007) (Vol. 83, US Naval War College
International Law Studies). See also Policy Coordinating Committee, US National Strategy for
Public Diplomacy and Strategic Communication (2007), available at http://www .state.gov/doc-
uments/organization/87427.pdf.

83. See,e.g.,John Pompret, China Ponders New Rules of Unrestricted Warfare, WASHINGTON
POST, Aug. 9, 1999, at 1, quoting Colonel Wang Xiangsui, of the Chinese Air Force: “War has
rules, but those rules were made by the West. . .. [I]fyou follow those rules, then weak countries
have no chance.... We are a weak country, so do we need to fight according to your rules? No.”
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84. The classical approach was the “fleet in being.” See Julian Corbett, SOME PRINCIPLES OF
MARITIME STRATEGY pt. I, ch. IIT (1911).

85. See generally Craig H. Allen, Command of the Commons Boasts: An Invitation to Lawfare?,
in GLOBAL LEGAL CHALLENGES, supra note 82, at 21. Examples might include the Rome Statute
establishing the International Criminal Court, Additional Protocol I to the 1949 Geneva Con-
ventions and the Convention on Anti-personnel Landmines. In the words of Vattel, in interna-
tional law “strength or weakness.. .. counts for nothing. A dwarfis as much a man asa giantis; a
small Republic is no less a sovereign state than the most powerful Kingdom.” EMERICH DE
VATTEL, DROIT DES GENS (1758), quoted in ADAM WATSON, THE EVOLUTION OF INTERNA-
TIONAL SOCIETY 203 (1992).

86. Kellogg, supra note 34, at 50.

87. The “New Haven School” policy-oriented jurisprudence developed by Yale Professors
Myres McDougal and Harold Lasswell depicts international law as a process, in which “uses”
produce “effects,” some of which are undesired, resulting in “responses,” which may include
new rules. MYRES S. MCDOUGAL & HAROLD D. LASSWELL, JURISPRUDENCE FOR A FREE SOCIETY:
STUDIES IN LAW, SCIENCE AND POLICY (1992).

88. Some have argued that only the United States has an independent global security strat-
egy. See, e.g, ROBERT COOPER, THE BREAKING OF NATIONS: ORDER AND CHAOS IN THE
TWENTY-FIRST CENTURY 45 (2004); LEHMAN, supra note 16, at 135-36 (noting that any US
maritime strategy must be global in concept).

89. John Paul Jones, quoted in BURDICK H. BRITTIN, INTERNATIONAL LAW FOR SEAGOING
OFFICERS 7-8 (5th ed. 1986). The relevant law was collected, reported, analyzed and, in my opin-
ion, shaped by the pioneer Charles H. Stockton in his early books on international law; by Cap-
tain Burdick Brittin in the five editions of his Naval Institute Press books published between 1956
and 1986; and by the 1987 Commander’s Handbook on the Law of Naval Operation and the later
Annotated Supplement, which many believe sprang fully footnoted from the cranium of one
Captain Jack Grunawalt (US Navy, retired). The current iteration of the Commander’s Hand-
book is cited in note 66.

90. See Department of the Navy, US Navy Regulations art. 0705 (1990). Arguably, the
Army’s commitment to a robust operational law program, begun in the 1980s under the leader-
ship of visionaries like Colonel David Graham, went one step further by putting the requirement
to conform to the law into practice through training and wider use of the service’s judge advo-
cates. Some now urge that operational law should be included in the Joint Professional Military
Education requirements.

91. For the sake of argument, I will concede that protecting human rights abroad is not
widely viewed as a “vital interest” of the United States; however, we must not overlook how en-
trenched this issue is in our national identity. Strategy must serve the national interests; but it
must also be consistent with the national identity. See William C. Adams, Opinion and Foreign
Policy, FOREIGN SERVICES JOURNAL (May 1984), available at http://www.gwu.edu/~pad/202/
readings/foreign.html. For the United States, that identity begins with a reminder that we are the
world’s oldest constitutional democracy.

92. Supra note 13,

93. See ROGER W. BARNETT, ASYMMETRICAL WARFARE: TODAY’S CHALLENGE TO U.S. MIL-
ITARY POWER ch 3. (2003) (discussing exploitation of legal constraints by asymmetric oppo-
nents).

94. William Butler Yeats, The Second Coming (1920).

95. PAUL KENNEDY, THE PARLIAMENT OF MAN: THE PAST, PRESENT, AND FUTURE OF
THE UNITED NATIONS (2006); ANNE-MARIE SLAUGHTER, THE NEW WORLD ORDER (2004).
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Professor Kennedy opens his book with Alfred Lord Tennyson’s 1837 poem Locksley Hall,
which accurately reflects the modern/postmodern view.

96. ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA (1835).

97. The author is indebted to the late Judge William L. Dwyer (US District Court for the
Western District of Washington) for the allusion to Yeats and the suggestion that the law can
serve as our “centre.”

98. Deputy Secretary of Defense, Memorandum for the Executive Secretary, National Secu-
rity Council, Treaty Priority List (Feb. 7, 2007) (copy of letter and FOUQ attachment on file with
the author). See also Department of Defense, National Security and the Convention on the Law
of the Sea (2d ed. 1996).

99. Letter of Stephen J. Hadley, Assistant to the President for National Security Affairs, to
Senate Foreign Relations Committee Chairman Joseph Biden (Feb. 8, 2007) (copy on file with
the author).

100. See The White House, President’s Statement on Advancing U.S. Interests in the World’s
Oceans (May 15, 2007), available at http://www.whitehouse.gov/news/releases/2007/05/
20070515-2.html.

101. John D. Negroponte & Gordon England, Reap the Bounty, WASHINGTON TIMES, June
16, 2007, at 17.

102. See, e.g., Testimony of Hon. Donald C. Winter, Secretary of the Navy; Admiral Michael
G. Mullen, Chief of Naval Operations; and General James T. Conway, Commandant of the Ma-
rine Corps, to the House Armed Services Committee on the Fiscal Year 2008 National Defense
Budget Request from the Department of the Navy (Mar. 1, 2007), http://armedservices
.house.gov/hearing_information.shtml.

103. Statementby Admiral Thad Allen, Commandant of the Coast Guard, on the Convention
on the Law of the Sea (May 17, 2007), https://www.piersystem.com/go/doc/786/156912/.

104. See JOHN F. MURPHY, THE UNITED STATES AND THE RULE OF LAW IN INTERNATIONAL
AFFAIRS 24045 (2004) (analyzing the arguments for and against US accession and the prospects
for success); Congressional Research Service, The Law of the Sea Convention and U.S. Policy
(updated Jan. 27, 2006), CRS No. IB95010.

105. See A.V.Lowe, The Commander’s Handbook on the Law of Naval Operations and the Con-
temporary Law of the Sea, in THE LAW OF NAVAL OPERATIONS 109, 111 (Horace B. Robertson Jr.
ed., 1991) (Vol. 64, US Naval War College International Law Studies). In discussing evolution of
the law governing maritime baselines, Professor Lowe was likely thinking of Article 31(3) of the
Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331.
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