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States Government failed to comply with the first requirement to justify a 
claim of self-defense. 

The second requirement of the law of self-defense is that there be an 
existing armed aggression against the United States or an imminent one which 
is reasonably anticipated in the near future.202 The entire law of national self
defense has been developed to protect a national state from armed aggression 
or an imminent threat of such aggression to its most basic values including 
its continued national existence and independence. Other legal doctrines, 
including the recognized right of a state to take limited measures to protect 
its nationals abroad, have been developed to deal with lesser injuries.203 The 
Japanese attack on Pearl Harbor provides an example of a then-existing armed 
aggression against the United States. An example of a reasonably anticipated 
imminent armed aggression is the threat to the United States from the 
clandestine attempted emplacement of Soviet inter-continental missiles with 
nuclear capability in Cuba. 

Both of these examples involved action by major military powers which 
was directed at the United States as a national entity. In contrast, the claims 
of President Reagan set forth above204 refer to injury or threatened injury 
from a state which has a trivial military capacity in comparison with that 
of the United States and only concern alleged past and future attacks on 
individual U.S. citizens rather than the United States as a whole. If a basis 
for the claim of self-defense can be the probability of future Libyan terrorism, 
then one is forced to consider possible future acts which are much harder 
to ascertain than the alleged unclear past events. In evaluating past events, 
even if it were assumed that Libya was responsible for the bombing at the 
La Belle discotheque, the attack on Benghazi and Tripoli several days later 
could not be self-defense to that bombing as an imminent threat.205 

The determination of whether or not Libyan actions constituted a 
meaningful threat to the United States should also consider the role of other 
states in activities termed "terrorism." George C. Wilson and Fred Hiatt, 
writing on March 26, 1986, stated that: 

u.s. intelligence showed that Iran and Syria probably were more involved in the recent 
acts of terrorism, but those countries were not the visible symbols of evil that Qaddafi 
presented. A demonstration of U.S. resolve was necessary and Libya was singled out.206 

The persistence of such reports was reflected in an interview with Secretary 
of State Shultz. Lesley Stahl interviewed the Secretary on CBS-TV's "Face 
the Nation" on January 12, 1986: 

Q. There are reports now that investigators in Europe believe that the terrorists who 
perpetrated the bombing in Rome and Vienna did not come from training camps in 
Libya, but came from camps in the Syrian-controlled Bekaa Valley, and then came 
through Syria into Europe. Are there second thoughts within our government about 
just exactly how much Libya is to blame for this latest terrorist act?207 
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Secretary Shultz replied, in part, "No. Libya is clearly supporting terrorism 
in general." In the balance of a long answer he did not mention Syria. The 
questioner persisted: 

Q. Now, what about Syrian involvement? Just how much is that government 
responsible? 
A. Syria's picture is a rather different one. I would remind you that Syria has long 
been on our terrorist list, but Syria's behavior toward all of these things is rather different 
from Libya's. 
Q. In what sense? How is it different? 
A. In their public attitudes, and because we are working with Syria on a number of 
fronts in a constructive way.208 

In Secretary Shultz' news conference on January 9, 1986, he was asked a 
question about the Iranian role: 

Q. Why the narrow focus on Libya when our own intelligence community has singled 
out Iran, for example, as a country that trains terrorists, a country that has taken 
American lives over the past several years in places like Lebanon? Why the lashing out 
on this one subject and not tackling the others? 
A. Libya is a country that has been, is, and no doubt will continue to be involved in 
terrorist activities .... Insofar as Iran is concerned, we are as concerned anywhere 
about terrorist activities. We are talking about Libya in this instance. We have very 
little trade with Iran .... w 

Secretary Shultz did not state that the "little trade" he referred to was 
principally the Reagan Administration's then secret weapons shipments to 
Iran.210 The supply of weapons to Iran, of course, made it unrealistic to treat 
that country as Libya was being treated. There were also compelling reasons 
to treat Syria differently. During the Israeli armed attack on the Palestine 
Liberation Organization and Lebanon in 1982, Israel attacked and destroyed 
a large part of the Syrian Air Force and the Syrian air defense system. 
Thereafter, the Soviet Union reinforced its ties with Syria and rebuilt the 
air defense system.211 The result was that in 1986 Syria possessed a much more 
significant defense system than it did in 1982 and an attack on Syria would 
be much more costly to the attacker than would an attack on Libya. In addition 
to other reasons, Libya was apparently selected for its military weakness 
which made it a less credible threat to the United States than either Iran or 
Syria. 

While it is not unlawful to select a weak target in order to minimize 
casualties to one's own forces, the matter must also be evaluated in terms 
of the proportionality of probable ancillary civilian casualties. It is impossible 
to support the finding of President Reagan in his Executive Order of January 
7, 1986, that the Government of Libya constitutes "an unusual and 
extraordinary threat to the national security and foreign policy of the United 
States. "212 There was simply no threat to the national security, and if there 
were a threat to foreign policy, it would not justify responding military 
measures. Because of these considerations, it is impossible to conclude that 
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the United States complied with the legal requirement of an existing or 
imminently anticipated armed aggression against it. 

The third essential element of a valid claim of national self-defense is 
proportionality in responding measures. Because of the failure to use available 
peaceful procedures and the absence of actual necessity, it would be 
unnecessary to consider the issue of proportionality. Even if the first two 
requirements for self-defense had been met, there is considerable doubt that 
the intense use of military coercion in a responding bombing attack could 
be appraised as proportional. One reason for this doubt is that following the 
bombing attacks it became clear that the United States had killed and injured 
many more Libyans (both civilian and military personnel with no indication 
that any of the victims were involved in any acts of terrorism) than the number 
of Americans that Libya was accused of either killing or providing support 
for their killing. 

U.S. Navy Regulations, which are routinely treated as law in many contexts 
including court martial proceedings, are issued by the Secretary of the Navy 
following the approval of the President.213 Article 0915 entitled "Use of Force 
Against Another State" provides in relevant part: 

The right of self-defense must be exercised only as a last resort, and then only to the 
extent which is absolutely necessary to accomplish the end required. 

Force must never be used with a view to inflicting punishment for acts already 
committed.214 

In summary, it is very difficult to find legal support for the Reagan 
Administration's claim that the bombing attack is justified as self-defense. 

3. Application of the International Law of Reprisal 
It is sometimes suggested that the law of self-defense is inadequate to 

provide protection against contemporary acts and threats of terrorism and 
that the law concerning reprisals is more relevant.215 The traditional law on 
the subject has three requirements for an act of reprisal to be justified: (1) 
a response to a violation of international law; (2) an unsatisfied demand for 
termination of the violation; and (3) a proportion between the original 
violation and the act of the reprisal.216 There is some evidence that there may 
have been a violation of international law by Libyan support for terrorism, 
and apparently the Reagan Administration carried out the bombing on the 
basis that the original violation had not been terminated, although they did 
not at any time claim that the raids were reprisals. The most serious difficulty 
with application of the law of reprisal is the third requirement of 
proportionality. 

The Geneva Convention for the Protection of Civilian Persons (1949)217 
prohibits reprisals against protected civilian persons. In addition, the well
established customary law prohibits attacks upon civilians. It is clear that the 
United States bombing attacks were not directed at civilians as such. 
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Nevertheless, it must have been apparent that the selection of claimed military 
targets in such close proximity to civilian residences and the French Embassy 
presented the gravest danger to civilians. The results of the bombing in civilian 
casualties raise substantial doubt as to whether the requirement of 
proportionality for reprisals was met. 

4. Application of the Law of Targeting 
The failure of the claim of self-defense and the serious doubts concerning 

justification as reprisal mean that there is no clear legal authority for attacking 
Libyan objectives. It is essential, nevertheless, to examine the bombing attacks 
under the criteria of the law of targeting. 

The operational plan for the bombing of Libya was termed EI Dorado 
Canyon. Because of the denial of over-flight rights by European countries, 
except Great Britain, the Air Force F-111 aircraft from Lakenheath Air Base 
in England flew around the west coast of the Iberian Peninsula, entering the 
Mediterranean at the Strait of Gibraltar, and after repeated refuelings, 
attacked targets in Tripoli. The Navy aircraft from the carriers attacked 
targets in Benghazi. 

There were five targets specified for the bombing attack: (1) Benina air 
field at Benghazi where some Libyan military aircraft were on the ground; 
(2) Benghazi Barracks-the site of Qaddafi's alternate headquarters and 
command post; (3) Tripoli International Airport where some Libyan military 
transport aircraft were on the ground; (4) Sidi Bilal military facility in 
Tripoli-claimed to be a terrorist training school (Libya claimed that it is 
a school for naval cadets); and (5) Azziziyah compound in Tripoli-Qaddafi's 
main headquarters and his family's home.218 Following interviews over a 
period of three months with more than 70 of the officials planning the attack, 
Seymour Hersh concludes that Col. Qaddafi was the primary target.219 

Qaddafi was not hit, but Hersh reports concerning his family: 

All eight of Qaddafi's children, as well as his wife, Safiya, were hospitalized, suffering 
from shock and various injuries. His 15-month-old adopted daughter, Hanna, died several 
hours after the raid.22/) 

President Reagan's executive order number 12,333, section 2.11, entitled 
"Prohibition on Assassination" states that "No person employed by or acting 
on behalf of the United States Government shall engage in, or conspire to 
engage in, assassination. "221 Referring to this order in the context of the 
Libyan attacks, and particularly the bombing of the Qaddafi family living 
quarters, one commentator stated: 

If the raid was in fact a veiled execution attempt, it would pit the Reagan Administration 
against a specific presidential order and substantial legal precedent. In 1976, after public 
discontent over the revelations of CIA assassination attempts in Chile, Guatemala and 
Iran, President Ford issued an Executive Order forbidding the Government from 
authorizing the assassination of world leaders. Both Presidents Carter and Reagan have 
reaffirmed that ban.222 
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Aviation Week & Space Technology reported under the headline, "U.S. 
Demonstrates Advanced Weapons Technology in Libya," that a senior 
military official stated shortly after the attack: 

"Understandably, after the all-Navy action in Libya last month, the Air Force wanted 
a piece of the action." The official added, "The fact that the Defense Dept. budget 
is under consideration-and here was an opportunity to show how well the money is 
being spent on aircraft and weapons-was not overlooked by both services as a side 
benefit to the mission. Another reason to include the F-l11s in the operation was that 
it showed the support of Great Britain for our antiterrorist activities. ''223 

At his joint press conference with Secretary Shultz the evening of April 
14, 1986, Secretary of Defense Weinberger said in his introductory comment: 

We used a combination of SOO-pound and 2,OOO-pound laser-guided weapons and 
precision-guided delayed gravity bombs. All of the Navy planes have returned without 
casualty. All of the F-ll1s with one exception, have been accounted for and are 
returning .... The attack was carried out precisely as planned, and it was, as the 
President said, evidence of very great skill, both navigational as well as the organization 
of the attack which was a difficult one from the professional point of view and done 
with great effectiveness .... 224 

During the ensuing question period, the following took place: 

Q. There was also a report that you hit part of the French Embassy in Libya. Do you 
know anything about that report? 
A. Secretary Weinberger. That would be, I think, virtually impossible.225 

David Blundy and Andrew Lycett, have reported on both the rules of 
engagement and the civilian casualties.226 

The rules of engagement for Operation Eldorado Canyon had been strictly 
formulated, or so it was claimed in the official U.S. explanation to the British Cabinet: 
the planes should strike only targets that could be precisely defined and shown to be 
related to terrorist and military activity. The weapons officer in each plane had to have 
a 'double lock-on' before he could release his bombs, which meant that he had to fix 
the target, not only with his forward looking infra-red night sight, but also with his 
Pave Track radar. Any plane which failed to achieve this was under orders to leave 
the target area and jettison its bombs over the sea .... 

At least a dozen bombs and missiles fell in the area of Bin Ashur a [suburb of Tripoli], 
making craters ten feet deep, knocking out the front of an apartment building and scoring 
direct hits on private villas. The house next to the French embassy was destroyed and 
the embassy itself severely damaged. One bomb or missile landed in the center of a 
park and children's playground. A child's foot was sticking out of the rubble of one 
building. The body of an old man was fixed in a crouch as if he had been getting out 
of bed when the bombs hit. Another old man lay on a stretcher outside his villa, killed 
by falling rubble. It was a gruesome sight.227 

In another account, David C. Martin and John Walcott report similar civilian 
damage and conclude that: "Measured by the bomb-damage assessment, the 
raid was less than impressive."228 The newspapers reported various 
inaccuracies in the bombing. For example, Edward Schumacher, reported in 
the New York Times: 
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More than a dozen bombs and missiles from the American air raids early Tuesday appear 
to have missed an air base and hit two farms about two miles away according to evidence 
seen by reporters on visits to the farms today.229 

Unfortunately, aerial bombardment even with the most advanced technology 
remains a very blunt instrument. Operational planners of "surgical strikes," 
employing "pin-point accuracy," and "precision delivered munitions," 
should recognize that results consistent with such plans are seldom manifested 
in an actual bombardment. 

Even though there was no prior armed conflict between the United States 
and Libya, the armed attack brought into effect the law of armed conflict. 
Ever since the Prize Cases,230 decided by the U.S. Supreme Court during the 
Civil War, the law of armed conflict has been applicable to the fact of an 
international armed conflict including episodes of hostilities without requiring 
a so-called technical state of war. Therefore, Hague Convention (IX) 
Concerning Bombardment by Naval Forces in Time of War (1907),231 is 
applicable to the bombing of Tripoli and Benghazi. It prohibits bombing of 
undefended locations, and military targets in Tripoli and Benghazi were 
defended even though the Libyan defenses were weak in comparison with 
the military technology and the weight of the ordnance employed against 
them. Article 6 of the Convention provides: 

If the military situation permits, the commander of the attacking naval force, before 
commencing the bombardment, must do his utmost to warn the authorities. 

In the bombardment of the Iranian oil platforms in the Persian Gulf, 
considered previously,232 prior notice was given so that the personnel would 
evacuate the platform. In the attacks on Tripoli and Benghazi a probable 
objective was to kill Libyan personnel alleged to be involved in terrorist 
training activities and so no warning was given. In view of the ambiguous 
language concerning "[i]f the military situation permits," it is not clear that 
Hague Convention IX required a warning. The unfortunate result, however, 
in addition to the killing of Libyan military personnel who possibly had no 
connection with terrorism, was the killing of a substantial number of 
civilians.233 

The Navy Commander's Handbook on the Law of Naval Operations ("NWP 9") 
under the heading "Incidental Injury and Collateral Damage" provides the 
legal criteria of the well-established customary international law: 

It is not unlawful to cause incidental injury or death to civilians, or collateral damage 
to civilian objects, during an attack upon a legitimate military objective. Incidental 
injury or collateral damage should not, however, be excessive in light of the military 
advantage anticipated by the attack. Naval commanders must take all practicable 
precautions, taking into account military and humanitarian considerations, to keep 
civilian casualties and damage to the absolute minimum consistent with mission 
accomplishment and the security of the force.234 
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This legal standard is easier to apply in an on-going international conflict 
than it is to the attacks on Tripoli and Benghazi. The first difficulty here 
is to determine whether the military objectives which were targeted 
constituted "a legitimate military objective." It is also difficult to identify 
the lawful "military advantage" which was anticipated by this attack. 
Consequently, it is impossible to relate incidental "injury or collateral 
damage" to civilian persons or objects to such a "military advantage." Rather 
than seeking military advantage in the attack, the stated objective of the 
Reagan Administration was to deter claimed Libyan terrorism against U.S. 
citizens and the hard fact remained that no such direct terrorism was credibly 
proven to exist either before or after the bombing attack.235 

A State Department "Fact Sheet" entitled Libya's Qaddafi Continues Support 
for Terrorism contains charges against Libya for the years 1986-1988.236 It states 
Qaddafi conducts terrorism against Libyan dissidents237 and that Libya's 
foreign policy and diplomatic objectives are inconsistent with those of the 
United States.238 It includes a "Chronology of Libyan Support for Terrorism 
1986-1988," which details thirty incidents in which "Libyan involvement" 
was often stated to be "suspected" but without a single incident involving 
a direct Libyan attack on U.S. citizens, although several attacks conducted 
by others against U.S. citizens or interests are stated to be supported by Libya 
but without any evidence.239 Of the thirty incidents, four are listed as involving 
"Americans. " Concerning the bombing at the La Belle discotheque, the "Fact 
Sheet" states: "The U.S. Government announced it had direct evidence of 
Libyan complicity in the attack. "240 There can be no question but that this 
was "announced," but the evidence of complicity is, on the most favorable 
view, equivocal. Of course, it is possible that there was secret evidence which 
cannot be considered in this analysis.241 

In summary, even if there had been clear legal authority to bomb Benghazi 
and Tripoli, and full acknowledgment is accorded to the tactical effort to 
engage only in "precision bombing," the results achieved in the killing of 
civilians probably violate the law. The existence of ancillary civilian casualties 
which occur as a result of the lawful targeting of military objectives is not 
unlawful. The key issue concerns proportionality. On the basis of the 
information about the attacks on Benghazi and Tripoli, it is not possible to 
conclude with assurance that the customary law standard of avoiding 
excessive, that is, disproportionate, injury or death to civilians was met by 
the targeting.242 

Authors' Postscript Concerning Subsequent Possible Evidence of 
Libyan Involvement in the Bombing of LaBelle Discotheque 

Since the completion of the text on this subject there have been some 
references in the media to possible Libyan involvement in the bombing. Most 
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of the reports indicate that some agents of the former East German secret 
police, "Stasi", state the existence of a Libyan connection. Among the 
examples are accoun~s in Time magazine of July 23, 1990 ("World Notes" 
at p. 54, cols. 1-2), the Washington Post of June 21, 1990 (p. A27, cols. 4-5 
cont. at p. A30, col. 1) and the New York Times of July 15, 1990 (p. 6, cols. 
1-6) and July 28,1990 (p. A4, cols. 4-5). 

Two facts must be established to provide legal justification for the military 
response by the Reagan Administration. The first is unequivocal evidence of 
significant Libyan involvement. The second is equally unequivocal evidence 
of knowledge of this before the decision to respond militarily was made. Since 
most of the reports emanate from the former Stasi, this would require that 
the Reagan Administration was privy to Stasi sources. 

In the event that both were to be established, significant major issues 
concerning the law of self-defense and of targeting would remain. 

VI. The Basic Principles of the Law of Naval Targeting 

It is now practicable to set forth the contemporary rules oflaw concerning 
naval targeting based upon the development of the customary law in the 
W orld Wars and subsequently and upon the treaty law including the London 
Protocol (1936) and Geneva Convention II for the Amelioration of the 
Condition of Wounded, Sick and Shipwrecked Members of Armed Forces 
at Sea (1949). Because the law applies equally to surface and submarine 
warships and military aircraft, a single set of basic rules may be formulated. 
The Commander's Handbook on the Law of Naval Operations (NWP 9) adopts a 
different approach by setting forth separate targeting rules for "Surface 
Warfare, "243 "Submarine Warfare "244 and" Air Warfare at Sea. "245 Although 
the rules are substantially similar, the separate treatment is apparently 
designed to indicate that different weapons platforms operate in distinct 
tactical environments. 

The general principles of the law of armed conflict are, of course, applicable 
to naval targeting. In addition to the basic principles of military necessity 
and humanity conceived as a single principle of avoiding unnecessary 
destruction of human and material values,246 and the Martens Clause247 which 
specifies that when the situation is not covered by an existing rule the parties 
to the conflict remain bound by the customary international law and the usages 
established by the community of states, the following are applicable: 

1. The right of belligerents to adopt means of injuring the enemy is not 
unlimited. 

2. It is prohibited to direct attacks against the civilian population as such. 
3. The basic distinction between combatants and non-combatants must be 

made.248 
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A. Enemy Warships and Military Aircraft 
Enemy warships and military aircraft (including naval and military 

auxiliaries) may lawfully be the objects of attack, destruction, or capture 
anywhere outside of neutral territory. Since such warships and aircraft are 
valuable military assets, their capture is always desirable if tactically possible. 
It is unlawful to refuse quarter to an enemy attempting to surrender in good 
faith.249 When an enemy warship has clearly indicated the intention to 
surrender by hauling down its flag or hoisting a white flag, or by stopping 
engines, or by responding to the attacker's directions, or by taking to lifeboats, 
or in any other manner, the attack must be stopped. In many tactical situations 
a submarine indicates surrender by coming to the surface. Manifestation of 
surrender by an aircraft is especially difficult. However, if a good faith offer 
to surrender is made, it must be accepted. One such manifestation would be 
a willingness to land the aircraft in the territory of the attacker. It is not 
necessary to formally adjudicate the transfer of title of a captured enemy 
warship' or military aircraft since such ownership vests immediately in the 
captor's government by the act of capture.250 

B. Enemy Merchant Vessels and Civilian Aircraft and Neutral Merchant Vessels 
and Civilian Aircraft which are Participating in the Enemy Armed Conflict Effort 

Such merchant vessels and civilian aircraft are valuable assets and should 
be captured if possible whenever they are located outside of neutral territory. 
The use of visit and search is not required if identification of status can be 
made by electronic or other means. If the military situation following a 
capture prevents the sending or taking in of such a vessel or aircraft for 
adjudication, it may be destroyed after adequate measures are taken for the 
safety of crew and passengers.251 All documents and papers relating to the 
captured vessels or aircraft should be safeguarded and each case of destruction 
should be reported promptly to higher command.252 If capture is militarily 
impracticable, the vessel or aircraft may be attacked and destroyed if it falls 
under one of the following categories:253 

1. Refusing to stop or follow directions upon being ordered to do so; 
2. Actively resisting visit and search or capture; 
3. Sailing under convoy of enemy warships or enemy military aircraft; 
4. If incorporated into or assisting the intelligence system of the enemy 

armed forces; 
5. If acting as a naval or military auxiliary to the enemy armed forces; 
6. If participating in the enemy war effort.254 

C. Certain Enemy and Neutral Merchant Vessels and Civil Aircraft Which are 
Immune from Attack 

The characterization of particular merchant vessels and civil aircraft as 
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"enemy" does not, without more, make them lawful objects of attack. Neutral 
merchant vessels and civil aircraft comprise two distinct categories: those 
participating in and those not participating in the enemy war effort.255 The 
following categories of vessels and aircraft are immune from attack: 

1. Enemy merchant vessels and civil aircraft which are not participating 
directly in the enemy armed conflict effort; 

Example: Such a vessel or aircraft which is away from the main area of combat 
operations in a location where visit and search, electronic or other identification, or 
orders to land may be employed. 

2. Neutral merchant vessels and civil aircraft which are not participating 
in the enemy armed conflict effort; 

Example: A neutral merchant ship or civil aircraft engaged in genuine inter-neutral 
trade or the transportation of civilian passengers. 

3. Vessels and aircraft designated for and engaged in the exchange of 
prisoners (cartel vessels); 

4. Vessels and aircraft guaranteed safe conduct by agreement of the parties 
to the conflict; 

5. Properly designated and marked hospital ships, medical transports, and 
medical aircraft; 

6. Vessels and civil aircraft engaged in philanthropic or non-military 
scientific missions; 

7. Small coastal fishing boats and small boats engaged in local coastal trade. 
Such boats are subject to reasonable order of the naval commander in control 
of the area as, for example, an order to depart from the immediate area of 
combat operations.256 

D. Naval Bombardment 
"Bombardmen~" is used here to refer to naval bombardment by surface 

or submarine warships or by naval or military aircraft of enemy targets on 
land. All contemporary methods of bombardment including gunfire, rockets, 
missiles, and bombs are included. Prior to the World Wars, bombardment 
of shore objects by naval gunfire was an incident of many armed conflicts. 
It was employed again in both World Wars, and from 1939 to 1945 naval 
gunfire was used as the spearhead of Allied amphibious operations. The basic 
rules of naval targeting considered above are also applicable here.257 

The United States is a party to Hague Convention (IX) Concerning 
Bombardment by Naval Forces in Time of War (1907).258 Its article 1(1) 
provides: "The bombardment by naval forces of undefended ports, towns, 
villages, dwellings, or buildings is forbidden." Article 2 states that military 
objectives, even in undefended locations, are not immunized from naval 
bombardment. Although aviation was in a primitive stage of development 
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in 1907, this Hague Convention applies comprehensively to bombardment and 
therefore includes aerial bombardment. Of course, the customary law rule 
of proportionality, that incidental civilian casualties and damage must be 
limited to that which is proportional to the military advantage to be expected 
from the attack, is applicable to naval bombardment as it is to all armed 
conflict. Consequently, the deliberate or wanton destruction of areas of 
concentrated civilian habitation is prohibited. 

The parties to a conflict may immunize particular demilitarized zones by 
specific agreement. Medical personnel and facilities are always immunized 
unless they are used in violation of law for military purposes. It is also well 
established customary law that buildings devoted to religious, cultural and 
charitable purposes are not lawful objects of attack.259 The following rules 
are based upon customary law and the established practices of the community 
of states, portions of which have been codified in treaties: 

1. Bombardment for the purpose of terrorizing the civilian population is 
prohibited. 

2. The wanton or deliberate destruction of areas of civilian habitation 
including cities, towns, villages, dwellings or buildings is prohibited. 

3. A demilitarized zone agreed to by the parties to the conflict is exempt 
from bombardment. 

4. Medical facilities including medical establishments and units, medical 
vehicles, equipment and stores may not be made the objects of bombardment. 
The distinctive medical emblem, either a red cross, a red crescent or the red 
lion and sun, should be clearly displayed in order to facilitate immunity. Any 
object identified otherwise as a medical facility is also immune from 
bombardment even if it is not marked with the protective symbol. 

5. Hospital zones established by agreement of the parties to the conflict 
are Immune. 

6. All religious, cultural or charitable facilities or buildings are not lawful 
objects ofbombardment.260 The distinctive emblem to protect such facilities 
or buildings is a rectangle divided diagonally into two triangular halves with 
the upper portion black and the lower portion white.261 Any object identified 
otherwise as such a facility is also immune from bombardment even if it is 
not marked with the protective symbol. 

7. It is prohibited to bomb installations which if destroyed would release 
forces harmful to the civilian population if the probable harm to civilians 
would be excessive in relation to the military advantage to be achieved by 
bombardment. Such installations include nuclear and other power plants as 
well as dams, dikes, and similar objects.262 

8. Whenever the military situation permits, commanders are obligated to 
make every effort to warn the civilian population located in proximity to 
a military objective which is the target of bombardment. Warnings should 
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be specific, if possible, but a general warning is permissible if a more specific 
one would jeopardize the mission of the bombarding force.263 

E. Enforcement of the Law 
The law of targeting illustrates the practicality of the law of armed conflict, 

promoting military efficiency by designating military personnel and objects 
as lawful targets while minimizing unnecessary destruction of human and 
material values through prohibiting attacks on civilian persons and objects. 
The basic principles of the law of naval targeting have remained constant 
while being applied to changing technology including the development of 
submarines, aircraft and nuclear weapons. These principles apply to 
contemporary over-the-horizon weapons systems which must be employed 

, so as to protect civilian persons and objects from disproportionate ancillary 
casualties and damage. A thoughtful naval historian has recently concluded 
that future armed conflict at sea will be conducted almost exclusively under 
water by diverse types of submarine warships.264 

It is sometimes suggested that a law of armed conflict of ideal doctrinal 
content would emphasize the principle of humanity over considerations of 
military necessity. Such a law would break down in actual practice and would 
be much less effective in protecting human and material values than the 
existing law which takes account of the full range of legitimate military 
interests. A basic sanction of the law of armed conflict is the common self
interest of the participants that more is to be gained by adhering to the law 
than by violating it. There is also an important element of reciprocity and 
mutuality in observance.26s The alternative to enforcement of the law is not 
only the unnecessary destruction of human and material values in armed 
conflict, but a chaotic international system which requires the entire world 
community to live under the threat of impending nuclear disaster. 

The United States has, throughout its history with few exceptions, been 
a leader in the development and enforcement of international law including 
the law of armed conflict. Because military necessity has been taken into 
account in formulating the legal rules such claimed necessity cannot be 
invoked as a device to repeal or modify them. It is not possible to ascertain 
a military advantage, much less a military necessity, in four of the examples 
considered in this study: the bombing of a submarine engaged in rescue 
operations, the killings following the Battle of the Bismarck Sea, the 
prohibition of North Korean coastal fishing, and the April 1986 bombing of 
Libya. 

In spite of these instances, the United States Government, and the Navy, 
as well as the other Armed Services, continue to emphasize the importance 
of the entire law of armed conflict and the key enforcement role of line 
officers. The mandatory instructions requiring observance of the law, the 
manuals explaining the law, including the legally accurate and militarily 
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practical Commander's Handbook on the Law of Naval Operations,266 and the 
reliance on officers of the Judge Advocate General's Corps who are specialists 
in international law all facilitate the line officer's role. 
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