
margaret.maurer
Text Box
                                                 International Law Studies - Volume 84 International Law and Military Operations Michael D. Carsten (Editor)

margaret.maurer
Text Box
The opinions shared in this paper are those of the author and do not necessarily reflect the views and opinions of the U.S. Naval War College, the Dept. of the Navy, or Dept. of Defense.





























































































William D. Baumgartner and John T. Oliver 

to "manufacture, acquire, possess, develop, transfer, transport, or use nuclear, chemical, biologi. 
cal weapons and their means of delivery, in particular for terrorist purposes." S.c. Res. 1540, UN 
Doc. S/Res11540 (Apr. 28, 2004). 

128. and traditional deterrence ... are clearly no longer adequate to deal with 
the new world of terrorists armed with weapons of mass destruction." Binding the Colossus, 
EcoNOMIST, Nov. 22, 2003, at 25, available at http://www.globalpolicy.orglempirelunl2003/ 
112Ocolossus.htm. 

129. Note, however, the similar plot twist in Tom Oancy's novel DebtofHonor, where the pi lot 
of a Japan Airlines 747 intentionally crashes his aircraft in to the Capitol building d uring a joint 
session of Congress, killing nearly everyone in the government except the newly named vice 
president, Jack Ryan. 

130. Haveman et aI., supra note 43, at 15-21. See also Flynn. supra note 37, at 60-74; STEPHEN 
E. FLYNN, THE EDGE OF DISASTER: REBUILDING A REsILIENT NATION (2007). 

131. ,he Uni ted States has long maintained the option of preemptive actions to counter a 
sufficient threa t to our national security .... [l In an age where the enemies of civilization openly 
and actively seek the world's most destructive technologies, the United States cannot remain idle 
while dangers gather.» THE WHITE HOUSE, NATIONAL SECURITY STRATEGY OF THE UNITED 
STATES OF AMERlCA 15 (2002), availnble at http://www.whi tehouse.gov/nsc/nss.pdf[hereinafter 
NATIONAL SECURITY STRATEGY I. 

132. See IAN BROWNLIE, PRINCIPLfSOf PUBLIC INTERNATIONAL LAW 701-702 (6th ed. 20(3) 
(use of forces under the doctrine of preventive self-defense is problematic). See generally, Michael 
Byers, Preemptive Self-Defense: Hegemony, EqlUllity, and Strategies of Legal Change, II JOURNAL 
OF POLITICAL PHILOSOPHY 171 (2003). 

133. See Sean D. Murphy, The DoctrineofPreemptive Seif-DejeTlS(!, 50 VILlANOVA LAw REVIEW 
699, 706-16 (2005) (discussion of fo ur differen t schools oflhought on the issue). 

134. NATIONAL SECURITY STRATEGY, supra note 131, at IS. 
135. See Firestone & Corbett, supra note 46, at 431-33; Haveman el aI., supra note 43, at 

15-21. 
136. See 33 C.F.R. § 160.212. 
137. See 33 C.F.R. § 160.210. Vessels may submit NOAs electronically on the NVMCwebsite, 

availnble at http://www.nvmc.uscg.gov/. 
138. 33 C.F.R. pt. 160. In addition, COTPs have broad authority under the Magnuson Act, 50 

US Code §§ 191-98, and the Ports and Waterways Safety Act, 33 US Code §§ 1221-36, to issue 
orders and take actions to protect the security and safetyof vessels and facilities wi thin their areas 
of responsibili ty. 

139. For a comprehensive analysis of various port security initiatives involving the Coast 
Guard, see Rachael B. Bralliar, Protecting U.S. Ports with Layered Security Measures for Container 
Ships, 185 MILITARY LAW REVIEW I, 1-68 (2005). 

140. President George W. Bush, Remarks by the President to the People of Poland, Wawel 
Royal Castle, Krakow, Poland (May 31, 2003), http://www.whi tehouse.gov/news/releases/2003/ 
OS/20030531-3.html. The PSI concept envisions the interdiction of illicit cargoes in air and land
transportation modalities, bUI its greatest focus has been at sea. Michael A. Becker, The Shifting 
Public Order of the Oceans: Freedom of Navigation and the Interdiction of Ships at Sea, 46 HAR
VARD INTERNATIONAL LAW JOURNAL 131,134 (2005). 

141. Michael Byers, Poliring the High Seas: The Proliferation Security Initiative, 98 AMERICAN 
JOURNAL Of INTERNATIONAL LAW 526, 527-28 (2004). 
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142. Daniel H. Joyner, 71!e ProliferatiOlI Security Initiative: Nonproliferation, Counter
proliferation, and Internatiorull UlW, 30 YALE JOURNAL Of INTERNATIONAL LAW 507, 508-09 
(2005). 

143. &eThomas Ricks & Peter Slevin, Spain and U.S. Seize N. Korean Missiles, WASHINGTON 
POST, Dec. 11,2002, at AI. 

144. Joyner, supra note 142, at 509. 
145. Byers. supra note 141, at 527-28. 
146. Press Release, Office of the Press Secretary, White House, Fact Sheet: Proliferation Secu· 

rity Initiative, Statement ofInterdiction Principles (Sept. 4, 2003), http://www.whitehouse.gov/ 
newsireleases/2003/09/printJ20030904-II.html. 

147. Id. Seealso Ted L. McDorman, An Information Noteon the Proliferation Security Initiative 
(PSI), 36 OCEAN DEVELOPMENT & INTERNATlONAl LAW, Oct.-Dec. 2005, at 381, 381-86. 

148. See Timothy C. Perry, Blurring the Ocean Zones: The Effect of the ProliferatiOlI Security 
Initiative on the Customary International UlW of the Sea, 37 OCEAN DEVELOPMENT & INTERNA· 
TlONAL LAw, Jan.-Mar. 2006, at 33, 33-53; Joyner, supra note 142, at 509. Seea/so Michael Ev· 
ans, US Plans to Seize Suspects at Will, TIMES (London), July 11,2003, at 23. 

149. US Customs and Border Protection, NewCSI Port BecomesOperational , U.S. CUSTOMS 
AND BORDER PROTECTION TODAY, May 2006, http://www.cbp.gov/xp/CustomsTodayl2006/ 
may/new_csi_port.xml. 

150. Press Release, Office of the Press Secretary, White House, Protecting America's Seaports 
and Security Cargo Shipments (Feb. 5,2004), http://www.whitehouse.gov/newsJreleases/2004/ 
02120040205-4.html (CSI "allows [DHS] to p rescreen cargo" before it reaches the United States). 
See also Jessica Romero, Prevention of Maritime Terrorism: The Container Security Initiative, 4 
CHICAGO JOURNAL OF INTERNATIONAL LAW 597, 597-605 (2003). 

151. US Customs and Border Protection, Fact Sheet: Container Security Initiative, (Sept. 30, 
2006), http://www.cbp.gov/xp/cgovlborder_security/internationaLactivitieslcsi/csUn_brief 
.xml. 

152. Id. See Roach, supra note !OI, at 343. 
153. No such US legal authority currently exists, and there are no serious proponents to adopt 

any such proposal. However, if Congress chose to impose such a requirement as a condition of 
port entry based on a reasoned national security justification, it would meet the requirements of 
international law. 

154. When Trade mId Security CIruIr-Container Trade, EcONOMIST, Apr. 6, 2002, at 69. 
(There are over 15 miUion containers in shipment at anyone moment. Cargo shipped by con· 
tainer constitutes 90 percent of international trade by value) . 

155. See 6 US Code §§ 961-68. See also H. Lamar Walters III , lIrdustTyon Alert: Legal and Eco
,ramie Ramifirntions of the Homeland Security Act on Maritime Commerce, 30 TUUNE MARITIME 
UW JOURNAL 311, 318-19 (2006) (~Customs-Trade Partnership Against Terrorism"). 

156. uThe core technology is called a tamper· resistant embedded controller (TREC). It is 
attached to the cargo door of the container and can be programmed, unlike passive or active 
radio freq uency identification tags. It can deteel the opening of the container and can control a 
host of sensors located inside . . .. All this transfonns each container into an inlelligent and 
mobile warehouse.» Robert Malone, The Container That Could, FORflES.COM, Aug. 8, 2(1)6, 
http://www.forbes.coml2006/08/06/smart -shipping-containers-cx...rm_0808ship.html?partner 
=yahootix. 

157. Larry Greenemeier, IBM Launches Wireless Shipping Security, INFORMATION WEEK, 
Sept. 20, 2005, hltp:llwww.informationweek.comlshowArtide.jhtml?artideID: 171000325. Of 
course, the early prototypes represent just the first generation of such devices. As more firms enter 
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the competi tion to develop such hardware and supporting software, improvements are sure to 
be forthcoming. 

158. Uoyd's List, Freedom and Security: The Dilemma of Vessel Tracking, SECURITYWATCH 
.COM, Apr. 28, 2006, http://www.semrityinfowatch.comlartide/artide.jsp?id= 7983&siteSection 
-386. 

159. Id. 
160. See Erik Jaap Molenaar & Martin Tsamenyi, Satellite-BaS€d Vessel Monitoring Systems for 

Fisheries Management: Illternational LegalAspects, 15 INTERNATIONAL JOURNAL OF MARITIME & 
COASTAL LAw 65, 67 (2000). 

161. See 46 US Code § 2101; 33 C.F.R. § 164.46. 
162. ~Intelligence . .. is the first line of defense against terrorists ... [and such] information 

becomes the basis for building MDA." US COAST GUARD, MARITIME STRATEGY FOR HOME. 
lAND SECURITY 18 (2002). 

163. Pub. L. No. 107-295, § 102(a), 116 Stat. 2082 (2002) (codified at 46 US Code § 70114). 
164. Pub. L. No. 108-293, § 803(b), 118 Stat. 1080 (2004) (codified at 46 US Code § 70115). 
165. Joe Pappalardo, Federal Agencies Tackle Maritime Security, Ports First, NATIONAL DE

FENSE, June 2005, at 35, available at http://www.nationaldefensemagazine.orglissuesl2oo5/Jun/ 
federaLagencies.htm. 

166. 46 US Code § 70114 (U Automated identi fication systems"), 46 US Code § 70115 ("-Long
range vessel tracking system~)_ 

167_ Al ira Stemstein, Coast Guard gets satelli te help, FEDERAL COMPUTER WEEK.COM, Nov. 
7, 2004, h ttp://www.fcw.oomlartide84497-II-07-04-Print. 

168_ Res_ MSC.202(8 1) and Res. MSC.21O(81)_ See International Maritime Organization, 
Long range identification and tracking (LRIT), http://www.imo.orglSafety/mainframe.asp 
?topiCid=905 (last visi ted Dec. 28, 2007) . 

169_ Congress authorized the development and implementation o f an LRIT system in 46 US 
Code § 70115, to be fully effective to provide uthe capability of receiving infonnation on vessel posi
tions at in terval positions appropriate to deter transportation security incidents" by April I, 2007. 

170_ As an example, Australia's zone extends one thousand miles from its coast and involves 
the identification of vessels seeking to enter port, as well as vessels merely transiting Australia's 
EEZ_ See Natal ie Klein, LLga/ Implirotions of Australia's Maritime Identification Zone, 55 iNTER
NATIONAL & COMPARATIVE LAw QUARTERlY 337, 337-68 (2006)_ 

171. IMO Adopts Comprehensive Security Measures, IMO_org, http://www.imo.orgfAboutl 
mainframe.asp?topiCid=583&doc_id=2689 (last visited Dec. 28, 2007)_ Seea/so Mari time Secu
rity, lMO.org, http: //www.imo_orglSafety/mainframe.asp?topic_id=55 (last visited Dec_ 28, 
2007)_ 

172_ Maritime Transportation Security Act of2002, Pub_ L No. 107-295, § 102(a), Nov_ 25, 
2002, 116 Stat. 2079 (2002), as amended by Pub_ L No_ 109-347, 120 Slat. 1918 (2006) (codified 
at 46 US Code § 70108) (UForeign port assessment"). 

173_ 46 US Code § 70110(a)_ The Secretary of the Department of Homeland Security (Coast 
Guard) is also charged with notifying the foreign country about security deficiencies it has ob
served at the port_ Id. at § 70109(a). 

174_ 33 C.F.R_ pt_ 101 ("Maritime Security"). 
175_ 33 C.F.R_ § lOlA lO(b)(5) (UDenial of port entrY')_ 
176_ 33 C.F.R_ § 160_206 (~ Information required in an NOA")_ 
177_ Michael Richardson, Crimes Under Flags ofOJnvenienct.: In a Depressed Shipping Ma rket, 

Poor Na tions Sell Flags for Criminal Ventures, 127 MARITIME STUDlFS, Nov_-Dec. 2002, at 22, 
22-24. 
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178. See 33 US Code § 1228(a)(2) ("Conditions for entry to ports in the United States"); 33 
US Code § 1232(e) ("Denial of entry~) . 

179. 46 US Code § 70111(a) (KEnhanced crewmember identification"). 
180. Transportation Worker Identification Credential (TWIC) Implementation in the Mari· 

time Sector, Proposed Rules, 71 Fed. Reg. 29,395 (May 22, 2(06) (to be codified at 33 C.F.R. pIS. 
I, 20; 46 C.F.R. pIS. 10, 12, 15; and 49 C.F.R. pIS. 1515, 1570, 1572. 

181. SAFE PortAC! of2006, Pub. L. No. 109-347, §§ 104, 106, 120 Stat. 1884, 188S-91 (2006) 
(codified at 46 US Code § 70105). 

182. See 8 US Code § 1182 (K lnadmissible aliens" include persons with criminal records and! 
or terrorist affiliations). 

183. Literally, the French phrase force majeure translates as a "greater or superior force ." It im· 
plies that the consequences were unanticipated and irresistible, such as an" Act of God." BLACK'S 
LAW DtCftONARY 645 (6th ed. 1990). Although commonly applied in contract law, id., the prin. 
ciple is well established in the law of the sea. "If a ship needs to enter a port or internal waters to 
shelter in order to preserve human life, international law gives it a righ t of entry." CHURCHIll & 
LOWE, supra note 7, at 63. See also YANG, supra note 72, at 64-67. 

184. According to one recent authority, "aU wri ters agree" that vessels have a right to enter 
foreign ports in bona fide cases offorce majeure and distress. La Fayette, supra note6, at II. A gen· 
eral right of access even extends to warships, where one is "obliged to take refuge in a foreign port 
by reason of stress of weather or other circumstances of force majeure." COLOMBOS, supra note 4, 
§ 274, at 262-63. 

185. See 1982 LOS Convention, supra note 8, arts. 18 and 39. 
186. Ir!, art. 98 ("'Duty to render assistance"). See also SOLAS Convention, supra note 29, Annex, 

ch. 5, regs. 10 & 15a; International Convention on Maritime Search and Rescue, Annex, ch. 2, 
2.1.1,2.1.4,2.1.10, Apr. 27, 1979, T.I.A.S. No. 11,093, 1405 U.N.T.5. 97. See also 14 US Code § 88 
("Saving life and property" at sea is a statutory mission of the US Coast Guard). 

187. COLOMBOS, supra note 4, § 353, at 329-30. See also MALANCZUK, supra note 2, at 175 
(citing as examples ships seeking refuge from a storm or which are severely damaged). 

188. See Kate A. Hoff (United States) v. Mexico, 4 R.I.A.A. 444 (1929). 
189. PHILLIP c. JESSUP, THE LAWS OF TERRITORIAL WATERS AND MARITIME JURlSDICTION 

194 (1927). See also A.F. de Zayas, Ships ill Distress, in II ENCYCLOPEDIA OF PUBLIC INTERNA· 
TIONAL LAW 287-89 (Rudolf Bemhardt ed., 1989). 

190. MCDOUGAL & BURKE, supra note I, at 110. See Christopher F. Murray, Any Port in a 
Storm? TIle Right of Entry for Retlsons of Force Majeure or Distress in the Wake of the Erikn and the 
Castor, 63 OHIO STATE LAW JOURNAL 1465, 1490-91 & n.159 (2002). 

191. MCDOUGAL & BURK£,supra note I,at 110. 
192. Guangzhou Ocean Shipping Co. v. Minister of Transport, Public Works, and Water Man

agement, 27 NETHERL\NDS YEARBOOK OF INTERNATIONAL LAW 354, 357 (1996). 
193. See 1982 LOS Convention, supra note 8, art. 98 ("Duty to render assistance"); 46 US 

Code § 2304(a). See getleral/y, Arthur A. Severance, The Duty to Rf'Ilder Assi$tance in the Satellite 
Age, 16CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL 377, 378-93 (2005-06) (discuss· 
ing the d uty of masters, vessels and coastal States to render assistance to vessels and mariners in 
danger of being lost at sea). 

194. Canadian Transport Co. v. United States, 663 F.2d 1081, 1083-84 (D.C. Cir. 1980). 
195. Id. at 1091. 
196. Humane Societyofthe United States v. Clinton, 44 F.Supp.2d 260 (Ct. lnt' l Trade 1999). 
197. High Seas Driftnet Fisheries Enforcement Act of 1992, Pub. L. No. 102-582, § 101, 106 

Stat. 4900 (1992), (codified as amended at 16 US Code § 1826(a». 
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198. Humane Society, 44 F.supp.2d at 277-78 (10 rule against the government, "the Court 
must find that [the SecretaryofCommercel acted arbitrarily, capriciously and not in accordance 
with l aw~) . 

199. Ports and Waterways Safety Act of 1972, Pub. L No. 92-340 (1972) (codified at 33 US 
Code §§ 1221-36). 

200. 33 US Code § 1223(b)(I). 
201. 33 C.F.R. § 160.107 (~ Denia1 ofentry"). 
202. 33 C.F.R. § 160.111 ("Special orders apply to vessel operations"). 
203. Admiral Thad Allen, Commandant, US Coast Guard, The Water Is Different, Address at 

the US Naval Insti tute Port Security Conference (June 7, 2006) . "Significant progress has been 
made in the continuing maturation of the [MOTR] coordination process ... . " A copy of the 
Commandant's entire address is available at hup:/Iwww.uscg.miUcomdt/speechesJdocsJUSN I 
_NY_06_2006.pdf. 

204. See REsTATEMENT. supra note 2, § 403(1). 
205. 1982 LOS Convention, supra note 8, art. 22(3)(a). 
206. Id., art. 41 (3). Moreover, any such proposals "shall conform to generally accepted inter

national regulations." Id., art. 41 (2). 
207. Id., art. 211 (5). See also id. , art. 211 (6). 
208. FAL Convention, supra note 35, art. I . See FAL Convention, 2002 Amendments, Jan. 10, 

2002, 18 U.S.T. 411, 591 U.N.T.S. 265 (entered into force May I, 2003). 
209. For background on the proposal to regulate navigation in the Torres Strait and the legal 

issues involved, see Julian Roberts, Compulsory Pilotage in International Straits: The Torres Strait 
PSSA Proposal, 37 OCEAN DEVELOPMENT & INTERNATIONAL LAW 93, 94-104 (2006). Several 
maritime States objected to various aspects of this proposal. The United States, for example, filed 
a diplomatic protest that the Australian regulations violated international law to the extent that it 
impeded transit passage to vessels not bound directly for an Australian port. SECSTATE WASH 
DC message 091524Z Feb 07 (Iorres Strait Compulsory Pilotage: Third Demarche"). Noting 
that "the lMO has not approved a compulsory pilotage scheme for the Torres Strait ... ," the U.s. 
demarche contended that "there is no basis in international law" to impose such a mandatory 
scheme on "foreign flag ships exercising the right of transit passage." Id., 5. 

210. Nairobi Convention on the Removal of Wrecks (May 18, 2007), IMO.org., http://www 
.imo.orglConventionsfmainframe.asp?topic_id= I604. 

211. Ted L. McDonnan, RegiOlral Port State Control Agreements: Some Issues of International 
LAw,S OCEAN & COASTAL LAw JOURNAL 207, 219-22 (2000) ("Access to Ports-Effect of Inter
national Trade Laws"). 

212. Id. at 222. 
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