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The Legality of Operation Iraqi Freedom
under International Law

Michael N. Schmitt*

I n the months preceding the attack on Iraq by the US-commanded “coalition of
the willing,”! few issues captured greater international attention than the legal-
ity of the impending armed conflict. Even United Nations Secretary-General Kofi
Annan entered the fray, intimating that an attack without the imprimatur of a
Security Council mandate would violate the UN Charter.? Once Operation Iraqi
Freedom began on March 19, 2003, however, one might have expected the brou-
haha to die down, particularly given the speed of victory, and the fact that the trou-
bled occupation should have diverted attention from jus ad bellum reservations.?
Indeed, controversy regarding the legality of the two campaigns the United States
and United Kingdom had recently conducted, Operations Allied Force and En-
during Freedom,* faded quickly once hostilities ended.

Yet, as this article is being written in early 2004, the controversy over Iraqi Free-
dom rages on. The 2004 US presidential election campaign has contributed to the
staying power of the issue. So too have the transatlantic and intra-European
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The Legality of Operation Iraqi Freedom under International Law

divides created, or at least exacerbated, by virulent opposition to the war on the
part of some European States, especially France and Germany. The seeming inabil-
ity of weapons inspectors to locate the alleged weapons of mass destruction
(WMD) capabilities that President Bush pointed to so frequently as war clouds
loomed, and the failure to find a smoking gun tying Iraq to Al Qaeda, have added
fuel to the fire.

Given the panoply of justifications for the operation bandied about by govern-
ments, politicians, political commentators, legal experts, non-governmental orga-
nizations, and the public at large, Iraqi Freedom serves as a fascinating jus ad
bellum case study. This article considers those most commonly posed—implicit
Security Council authorization, self-defense against State support to terrorism, an-
ticipatory (often mislabeled preemptive) self-defense against terrorism and weap-
ons of mass destruction, breach of the 1991 cease-fire, humanitarian intervention,
and regime change. States mounting the attack formally proffered only breach of
the cease-fire that ended the first Gulf War as its legal basis. However, unofficial
sources in policy and academic circles floated the others as independent grounds
for the action, and the States involved cited each as a de facto, albeit not legal, factor
legitimizing the attack.

Implicit Security Council Authorization

The most universally accepted basis for the use of force is authorization by the
United Nations Security Council. Before granting it, the Council must determine,
pursuant to Article 39 of the UN Charter, that a particular situation amounts to a
threat to the peace, breach of the peace, or act of aggression. Once it does so, the
Security Council must first attempt to resolve the matter by employing non-force-
ful measures, such as an embargo.> If non-forceful actions prove unsuccessful, or if
it believes that attempting them would be “inadequate,” the Council may then, act-
ing under Article 42, “take such action by air, sea, or land forces as it may deem
necessary to maintain or restore international peace and security.” Such actions are
known as “Chapter VII enforcement operations,” a reference to the Charter chap-
ter in which the relevant articles appear.

This decision generally comes in the form of a Security Council resolution con-
taining a mandate to use “all necessary means” to achieve a specified end. For in-
stance, Resolution 678 of 1990 authorized “Member States cooperating with
Kuwait” to use all necessary means to “uphold and implement Security Council
Resolution 660 and all subsequent relevant resolutions and to restore international
peace and security.”® Resolution 660 had demanded the withdrawal of Iraqi forces
from Kuwait following their August 1990 invasion. 7 Mandates can be issued to
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individual States or an ad hoc coalition thereof, to a regional security organization
such as NATO, or to a UN commanded and controlled force.?

As events unfolded in late 2002 and early 2003, the United States and United
Kingdom actively sought a Security Council mandate for action against Iraq. How-
ever, the best they could achieve was Resolution 1441, which did not contain the
desired “all necessary means” clause.® Both countries abandoned subsequent ef-
forts to secure a follow-on use of force resolution when France and Russia threat-
ened to exercise their veto authority.

Resolution 1441, passed unanimously on November 8, condemned Iraq’s fail-
ure to fully disclose information about its weapons of mass destruction and ballis-
tic missile programs,'® cooperate with weapons inspectors,!! end ties to
terrorism,!? cease repression of its population,!? facilitate humanitarian assistance
by aid agencies,'* and cooperate in accounting for missing individuals and prop-
erty from the first Gulf War.!> The resolution went on to find Iraq in “material
breach” of these obligations under various resolutions, including Resolution 687,
which, as conspicuously noted in 1441, set forth the terms of the 1991 cease-fire.
After granting Iraq “a final opportunity” to comply with its disarmament obliga-
tions, imposing detailed requirements regarding the future weapons inspection re-
gime, and demanding that Iraq “cooperate immediately, unconditionally, and
actively” with inspectors from the International Atomic Energy Agency (IAEA)
and United Nations Monitoring, Verification and Inspection Commission
(UNMOVIC), the resolution ominously “recalled” “that the Council has repeat-
edly warned Iraq that it will face serious consequences as a result of its continued
violations of its obligations.”

With war drawing close, some argued that Resolution 1441, standing alone, im-
plicitly authorized the impending attack. The resolution specifically noted that the
Security Council was operating under Chapter VII of the UN Charter, which pro-
vides the basis for authorizing the use of force in response to a threat to the peace.
Although it gave Iraq a final opportunity to meet its obligations, Chief UN
Weapons Inspector Hans Blix briefed the Council on March 7, 2003 that Iraq had
not cooperated “immediately,” as required by Resolution 1441.¢ Finally, the reso-
lution warned of “serious consequences” if Iraq failed to meet the Council’s condi-
tions. Given prior sanctions on Iraq, the phrase could only have been a reference,
so the argument goes, to forceful disarmament. Thus, when Iraq failed to cooper-
ate immediately with the inspectors, the 1441 condition precedent for the use of
force presented itself.

This line of reasoning is fundamentally flawed. First, the lack of the “all neces-
sary means” clause evidences the Council’s discord over whether armed force con-
stituted the appropriate remedy for Iraq’s failure to meet its obligations. Moreover,
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in 1990 the Security Council had likewise given Iraq a “final opportunity” to meet
its obligations under prior resolutions, most significantly withdrawal from Ku-
wait.!” But on that occasion it also authorized Member States that were cooperat-
ing with Kuwait to “use all necessary means” to uphold and implement the resolu-
tions and “restore international peace and security in the area” if Iraq failed to
comply with them by January 15, 1991. Thus, Iraqi non-compliance automatically
triggered the use of force mandate. Resolution 1441 contained no such trigger.

In fact, only the non-inclusion of the “all necessary means” language made Res-
olution 1441’s adoption possible. During the Security Council session that ap-
proved the resolution, France, Russia, and China insisted that they viewed 1441 as
but the first step in a two-step process, and that only the Council could decide what
to do in the event of Iraqi non-compliance. The French Ambassador was particu-
larly pointed: “France welcomes the fact that all ambiguity on this point and all ele-
ments of automaticity have disappeared from the resolution.”!®

Tellingly, US Ambassador Negroponte conceded as much in his own remarks.

As we have said on numerous occasions to Council members, this resolution contains
no “hidden triggers” and no “automaticity” with respect to the use of force. If thereisa
further Iraqi breach, reported to the Council by UNMOVIC, the IAEA or a Member
State, the matter will return to the Council for discussions as required in paragraph
12.19

Portentously, he went on to qualify his comments.

The resolution makes clear that any Iraqi failure to comply is unacceptable and that
Iraq must be disarmed. And, one way or another, Iraq will be disarmed. If the Security
Council fails to act decisively in the event of further Iraqi violations, this resolution
does not constrain any Member State from acting to defend itself against the threat
posed by Iraq or to enforce relevant United Nations resolutions and protect world
peace and security.?

Consistent with this approach, the United States later returned to the Security
Council to urge armed force, most famously on February 5, 2003 when Secretary of
State Colin Powell briefed it on Iraq’s failures and urged the Council to “not shrink
from whatever is ahead.”?! As noted, the Council did not act, a failure that led Pres-
ident Bush to proclaim: “The United Nations Security Council has not lived up to
its responsibilities, so we will rise to ours.”?? Therefore, it should be apparent that
when Coalition forces attacked days later, their legal basis for armed action was not
Resolution 1441; nor would the resolution have provided a proper basis had they
made such an assertion.
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Self-Defense against State Support to Terrorism

Beyond Security Council authorization to use force under Chapter VII, the only
other explicit exception to Charter Article 2(4)’s broad prohibition on the use of
force? is self-defense pursuant to Article 51. Article 51 provides that “[n]othing in
the present Charter shall impair the inherent right of individual or collective self-
defense if an armed attack occurs against a Member of the United Nations, until
the Security Council has taken measures necessary to maintain international peace
and security.” Thus, whereas a mere threat to the peace suffices to engage the Secu-
rity Council’s right to mandate forceful enforcement measures, an armed attack is
the condition precedent for self-defense.

The terrorist attacks of September 11, 2001 crystallized the applicability of the
law of self-defense to acts of terrorism. The following day the Security Council
passed Resolution 1368 affirming the “inherent right of self-defense as recognized
by the Charter of the United Nations.” On September 28, it again cited the right to
self-defense in Resolution 1373, which set forth a number of measures to combat
terrorism. Subsequent resolutions reaffirmed 1368 and 1373, thus implicitly ac-
knowledging that the situation implicated the right to self-defense.*

However, by March 19, 2003, Iraq had not conducted terrorist attacks against
the United States, nor was there an immediate threat of it doing so. True, in 1993,
Iraq had been involved in an assassination plot against former President George
Bush, Sr., to which the United States responded with cruise missile strikes. But
since then, no known terrorist attacks have been conducted by Iraqi agents. There-
fore, any justification of Operation Iraqi Freedom related to ongoing terrorism
must be based on Iraq’s support of terrorists, such as Al Qaeda.

The law surrounding the use of force against State supporters of terrorism has ex-
perienced a sea change over the past two decades. Recall that Operation El Dorado
Canyon, the 1986 package of US air strikes against Libya following a terrorist at-
tack in Berlin that targeted US military personnel, generated nearly universal con-
demnation. With the exception of Israel and the United Kingdom, even close allies
of the United States criticized the operation.?> The General Assembly passed a res-
olution condemning it as a violation of international law,%¢ and Secretary-General
Javier Perez de Cueller stated that he “deplored” the “military action by one mem-
ber state against another.”?”

State support of guerilla forces surfaced in a judicial opinion rendered the same
year. In Military and Paramilitary Activities, a case between the United States and
Nicaragua, the International Court of Justice addressed the appropriateness of im-
puting an armed attack to a State because of its sponsorship of rebels such that mil-
itary action against the State itself is appropriate in self-defense.?® The Court held
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that a State committed an armed attack by “the sending by or on behalf of a State of
armed bands, groups, irregulars or mercenaries, which carry out acts of armed
force against another State of such gravity as to amount to (infer alia) an actual
armed attack conducted by regular forces, or its substantial involvement
therein.”? The opinion went on to state that “[t]his description, contained in Arti-
cle 3, paragraph (g), of the Definition of Aggression annexed to General Assembly
Resolution 3314 (XXIX), may be taken to reflect customary international law.”30
Reduced to basics, the requirement was that the group be acting on behalf of the
State or that the State have been otherwise highly involved in the actual operation.

Yet, when the United States and United Kingdom directly attacked the Taliban,
the de facto government of Afghanistan, because of its decision to “allow the parts
of Afghanistan that it controls to be used by [Al Qaeda] as a base of operations,”>!
the international community was very supportive. In addition to UK participation
in the initial strikes, Georgia, Oman, Pakistan, the Philippines, Qatar, Saudi Ara-
bia, Tajikistan, Turkey, and Uzbekistan provided airspace and facilities. China,
Egypt, Russia, and the European Union publicly backed the operations, while even
the Organization for the Islamic Conference limited itself to urging the United
States to restrict its campaign to Afghanistan.>? Australia, Canada, the Czech Re-
public, Germany, Italy, Japan, The Netherlands, New Zealand, Turkey, and the
United Kingdom offered ground troops.?* Paradoxically, this all occurred in spite
of the fact that the Taliban were more dependent on Al Qaeda (for support in its
conflict with the Northern Alliance) than vice versa, and therefore did not appear
to fit the Military and Paramilitary Activities standard.

Particularly indicative of the shifting attitude towards the degree of State sup-
port that rises to the level of an armed attack is the fact that the justification for at-
tacking the Taliban was contained in the required US notification to the Security
Council that it was acting in self-defense. Therefore, the international community
was clearly on notice that the United States characterized its action as one in self-
defense and it appears to have accepted the premise that, in appropriate circum-
stances, State supporters of terrorism risk a military response pursuant to that
right.

That said, the precise level of State support that amounts to an armed attack re-
mains uncertain. The horror of 9/11, particularly the number of casualties and the
direct targeting of innocent civilians, clearly contributed to international accep-
tance of the US response. So too did the fact that the United Nations had repeatedly
warned the Taliban to put an end to terrorist activities on its territory,* as had the
United States post-9/11.% The fact that the Taliban were internationally ostracized
made striking them even more palatable. Nevertheless, the attack against the
Taliban and the response thereto were certainly watershed events for the law
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surrounding lawful responses to State support of terrorism. Without any doubt,
the degree of support necessary to constitute an armed attack has dropped
precipitously.

And what of Iraq’s complicity in terrorism? Failure of occupation forces to find
a direct link between Saddam Hussein and Al Qaeda attacks (or any other terrorist
forces actively conducting operations against the United States) is relevant, but not
dispositive. International law judges actors by what they reasonably believed under
the circumstances.’® Therefore, the question is not whether there were links be-
tween Iraq and terrorists, but rather would any links the United States rationally
thought existed, even mistakenly, have justified an attack on Iraq in self-defense?

Defensive actions must also meet the legal criteria of necessity and proportion-
ality in the face of an immediate threat.>” Necessity requires that there be no rea-
sonable alternative to the use of force; proportionality limits the force used to that
required to actually defeat the attack; and imminency requires the self-defense to
occur only during the last window of opportunity to mount an effective defensive
operation.

Secretary of State Powell provided the most comprehensive picture of what the
United States believed regarding Iraqi complicity in his February 5, 2003 briefing
to the Security Council. The Secretary made the case that “Iraq . . . harbours a
deadly terrorist network headed by Adu Musab al-Zarqawi, an associate and col-
laborator of Osama bin Laden and his Al Qaeda lieutenants.”*® According to
Powell, Zarqawi set up a terrorist training camp in Afghanistan, which he subse-
quently moved to northeastern Iraq after the United States ousted the Taliban
from Afghanistan. Although this camp was located outside territory controlled by
the Iraqi government, Baghdad did have an agent in Ansar al-Islam, the radical or-
ganization that controlled the area. That agent provided some members of Al
Qaeda safe haven. Powell went on to claim that Al Qaeda associates had moved
into the capital, where they operated freely. Further, he asserted that over the past
decade there had been frequent contacts between Iraqi agents and Al Qaeda and
that interrogation of an Al Qaeda detainee led to an admission that Iraq provided
chemical and biological weapons training for two members of the organization.?

US concerns about Iraqi involvement in terrorism were not isolated. Even the
Security Council had determined that “Iraq has failed to comply with its commit-
ments pursuant to resolution 687 (1991) with regard to terrorism. . ..”*° Assuming
that the US allegations were reasonable and made in good faith, did they justify a
response in self-defense?

To begin with, by linking Iraq to Al Qaeda, the issue of anticipatory self-defense
becomes moot. Al Qaeda has been conducting a campaign of terrorism against the
United States for at least a decade.*! Its attacks (planned or executed) can hardly be
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characterized as isolated, independent actions, with each response judged sepa-
rately for compliance with the law of self-defense. US defensive actions are not an-
ticipatory, but rather undertaken in the face of an ongoing campaign.

Was Iraq’s involvement in this campaign sufficient to merit an attack directly
against the country? It would appear not. The major factor that Powell emphasized
was the presence of a key Al Qaeda operative in northern Iraq. However, this was
an area beyond the control of the government. Further, to the extent Iraq harbored
terrorists, that activity certainly did not rise to the level of Taliban/Al Qaeda con-
nections, with terrorist camps operating openly in Afghanistan. The additional
contacts that Powell cited were insufficiently developed to merit characterizing the
Al Qaeda campaign as an armed attack by Iraq. As demonstrated by the interna-
tional condemnation of the 1998 US cruise missile strike on a Sudanese pharma-
ceutical plant (in contrast to acceptance of a related strike against a terrorist facility
in Afghanistan), the international community insists that the evidence on which
States base counter-terrorist defensive operations be reliable.?

Anticipatory Self-Defense against WMD and Terrorism

Although some commentators argued that Iraqi ties to Al Qaeda legally justified
Operation Iraqi Freedom as self-defense against an ongoing attack, anticipatory
self-defense*’ found greater support within the legal and policy communities, spe-
cifically anticipatory defense against the dual evils of weapons of mass destruction
(whether wielded by a State or terrorists) and transnational terrorism (whether
State sponsored or not). And Operation Iraqi Freedom made good on President
Bush’s September 2002 National Security Strategy promise, echoed in his pub-
lished weapons of mass destruction and terrorism strategies, to act preemptively
when necessary.

The inability to deter a potential attacker, the immediacy of today’s threats, and the
magnitude of potential harm that could be caused by our adversaries’ choice of
weapons do not permit [relying on a reactive posture]. We cannot let our enemies
strike first.4>

Legal arguments based on anticipatory self-defense usually falter on the criterion
of imminency. Recall the international law requirements that an act of self-defense
be proportional and necessary to an armed attack that is either imminent or under-
way. They derive historically from an 1837 incident involving the Caroline, a vessel
used to supply Canadian rebels fighting British rule during the Mackenzie Rebel-
lion. British forces crossed into the United States (after asking the United States,
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without result, to put an end to rebel activities on its territory), captured the
Caroline, set it ablaze, and sent it over Niagara Falls. Two US citizens perished.

An exchange of diplomatic notes ensued in which Secretary of State Daniel
Webster argued that defensive actions require “a necessity of self-defense, instant,
overwhelming, leaving no choice of means, and no moment for deliberation . . .
[and must be] justified by the necessity of self-defence, must be limited by that ne-
cessity, and kept clearly within it.”#¢ Lord Ashburton, his British counterpart, ac-
cepted this formula as the basis of their exchange.*” Both the International Military
Tribunal at Nuremberg and the International Court of Justice have cited the stan-
dard with approval.*

By any measure of estimation, Iraq was not about to launch an attack on the
United States, with weapons of mass destruction or otherwise, in the immediate
future. Nor is there any compelling evidence of Iraq distributing weapons of mass
destruction to transnational terrorists or in any other way directing or sponsoring
specific and imminent attacks on the United States. Rather, the United States be-
lieved that Iraq had failed to fully disarm as required by the UN disarmament re-
gime; had not fully accounted for the biological and chemical weapons, such as
anthrax and the nerve agent VX it possessed immediately after the first Gulf War;
could rapidly produce and disperse more such weapons; was actively concealing
efforts to develop additional weapons of mass destruction, as well as existing capa-
bilities, for instance, by dispersing rocket launchers and warheads containing bio-
logical warfare agents into western Iraq while Resolution 1441 was under
negotiation; was determined to develop a nuclear weapon and was seeking the
capability to produce fissile material; and was developing the ability to deliver
weapons of mass destruction with ballistic missiles and unmanned aerial vehicles
(UAV).® Although assertions that Iraq possessed biological and chemical weapons
and a nuclear weapons development program are highly doubtable in light of the
failure of post-attack weapons inspectors to discover convincing evidence
thereof,*® bear in mind that it is the reasonable belief of the attacker, even if mis-
taken, that is legally relevant.

While these “facts” arguably fail to meet the imminency criterion as it is tradi-
tionally understood, in its National Security Strategy the United States has asserted
that imminency must be interpreted more liberally in the current circumstances:

We must adapt the concept of imminent threat to the capabilities and objectives of
today’s adversaries. Rogue states and terrorists do not seek to attack us using
conventional means. They know such attacks would fail. Instead, they rely on acts of
terror and, potentially, the use of weapons of mass destruction—weapons that can be
easily concealed, delivered covertly, and used without warning.>!
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Indeed, the Congressional joint resolution authorizing the President to commit US
forces to battle against Iraq adopted exactly this liberal interpretation of anticipatory
self-defense. Whereas Iraq’s demonstrated capability and willingness to use weapons of
mass destruction, the high risk that the current Iragi regime will either employ those
weapons to launch a surprise attack against the United States or its Armed Forces or
provide them to international terrorists who would do so, and the extreme magnitude
of harm that would result to the United States and its citizens from such an attack,
combine to justify action by the United States to defend itself. . . .>2

Those who urge fidelity to an outdated restrictive interpretation of imminency
fail to grasp the realities of twenty-first-century conflict. In an era when the enemy
may be a shadowy non-State group intent on remaining invisible until it strikes its
blow, a requirement to withhold defensive action until that blow is about to land
would render the right to self-defense meaningless. Exacerbating matters is the fact
that, given WMD proliferation, any miscalculation as to when an attack will come
could be fatal.

If international law is to contribute to the maintenance of global order, the
rights and duties it sets out must be interpreted not only in conformity with their
core purposes, but also with sensitivity to the security context in which they are ap-
plied. The requirement of imminency deters States from resorting precipitously to
the most powerful—and potentially destabilizing—option available in interna-
tional relations. On the other hand, the right of self-defense exists to allow States an
effective shield against aggression. In the Charter framework, the recognition of
this inherent right compensates for the possibility (a de facto likelihood) that the
Chapter VII scheme for maintaining or restoring international peace and security
might fail.

A careful balancing of the presumption against using force with the need to al-
low States an effectual defense suggests the appropriate standard. Stated in the af-
firmative, a State may act anticipatorily (preemptively) if it must strike
immediately to defend itself in a meaningful way and the potential aggressor has ir-
revocably committed itself to attack. The determinative question when evaluating
claims to anticipatory self-defense is whether the defensive action occurred during
the last possible window of opportunity in the face of an attack that was almost cer-
tainly going to occur.

This approach to imminency generally operates synergistically with the neces-
sity criterion. After all, if the use of force is not the sole remaining viable option for
resolving the matter, then in most cases the last window of opportunity will not
have been reached.

Assuming, for the sake of analysis, the facts believed by the Coalition at the mo-
ment it acted, the case for acting anticipatorily was weak. There is no doubt that
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Iraq presented some threat to the United States and its Coalition partners, particu-
larly given its ties to transnational terrorism, its demonstrated willingness to use
weapons of mass destruction, its possession of such weapons, and its decade-long
hostility to the United States. However, little evidence existed of an Iraqi intention
to use WMD in the near future. Nor did Iraq possess a reliable means of delivering
those weapons over great distances. Further, although Iraq unquestionably had
connections to terrorism, there was no suggestion that it was about to transfer the
weapons it reportedly possessed to terrorists.

On the contrary, both individual States and the United Nations had the country
under a microscope. Moreover, the lessons of Afghanistan could not have been lost
on the Iraqis. The Iraqi leadership must have realized that any use of WMD against
the United States, whether by themselves or Iraqi-supported terrorists, would have
proven suicidal. Indeed, use against any State, or even an internal group, would
have been exceedingly irrational, for such use would have immediately silenced
opposition to a use of force mandate in the Security Council. In fact, UN pressure
was serving as an incentive for compliance, a fact apparent in Iraqi acceptance of
inspectors pursuant to Resolution 1441, and its subsequent cooperation, however
grudging, with them; clearly, the Iraqis feared an attack. To conclude in these cir-
cumstances that Iraq was simultaneously planning a strike against the United
States or any Coalition partner, and that March 2003 represented the last window
of opportunity to mount an effective defense, would have been illogical.

In the case of Iraq, anticipatory self-defense arguably fails on the other two crite-
ria as well. That the Iraqis had not fully complied with the requirements of the rele-
vant Security Council resolutions is unquestionable; but international pressure on
Iraq had seen progress, particularly following the US and UK saber rattling and the
Council’s adoption of Resolution 1441. Neither inspection team believed it had
reached a dead end. And the Security Council could not even agree that force was
needed to enforce its prior resolutions, an easier conclusion to reach than one that
held an attack was forthcoming and only an immediate armed response could stave
it off. Thus, Operation Iraqi Freedom falters on the necessity criterion.

But even had an attack been necessary in March 2003, some might have argued
that conquest and belligerent occupation of the country was disproportionate. For
instance, selected air strikes against WMD-related targets, or perhaps even a rolling
campaign designed to impose ever-greater costs, might have compelled Iraq to dis-
mantle its capabilities, cooperate fully with international weapons inspectors, and
refrain from further involvement with terrorists. That said, given Saddam
Hussein’s record of intransigence (and in light of Operation Desert Fox’s inability
to convince him to readmit weapons inspectors), assertions of disproportionality
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are unconvincing. Of course, because the operation was not “necessary” as that
term is understood in the law of self-defense, the entire issue is purely theoretical.

Breach of the 1991 Cease-Fire

The lead Coalition partners, the United States and United Kingdom, did not
base the legality of their attack against Iraq on a self-defense argument, anticipatory
or otherwise. Before commencing hostilities, the United Kingdom made this clear
in a formal opinion of the Attorney General.>® The United States issued no compa-
rable official legal opinion, a problem because the US administration was publicly
discussing possible reasons for the attack that ranged from WMD and enforcing
cease-fires to terrorism and regime change.>* However, immediately after launch
of Operation Iraqi Freedom, the United States addressed a letter to the President of
the Security Council in which it outlined its legal rationale for resorting to armed
force, a justification very similar to that contained in the earlier Attorney General
opinion.”® The United Kingdom did likewise.>®

It is important to distinguish these formal legal justifications from the myriad
other justifications suggested by the US and UK governments, many of which ap-
peared to be robed in the mantle of the law. For instance, in his notification to
Congress that the United States was employing force against Iraq, the President
stated he has determined that “further diplomatic and other peaceful means alone
will neither adequately protect the national security of the United States against
the continuing threat posed by Iraq, nor lead to enforcement of all relevant United
Nations Security Council resolutions regarding Iraq.”>” Some might conclude that
such statements indicate application of the preemptive self-defense strategy an-
nounced in the 2002 National Security Strategy. Such assertions confuse strategy
with the underlying legal basis for application of a strategy in particular circum-
stances. Precision requires distinguishing strategic rationale from underlying legal
justification.

To date, the most complete “official” presentation of the legal position taken by
the United States is contained in an article coauthored by the US State Depart-
ment’s Legal Adviser, William H. Taft IV, and the Assistant Legal Adviser for Polit-
ical/Military Affairs, Todd F. Buchwald, in the American Journal of International
Law.>8 In that piece, they amplify on the rationale contained in letters to the Coun-
cil President. They begin by accurately dispensing with the notion that preemptive
self-defense is either necessarily legal or illegal; such assertions are red herrings be-
cause the legality of preemptive actions is always fact-specific.® They then turn to
the US legal basis for Operation Iraqi Freedom, one grounded in both the situation
in 2002-3 and the history of the Iraq case over the past dozen years. Their analysis
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combined with that contained in the US and UK notifications to the Security
Council and the Attorney General’s opinion yield the following justification for
the war.

After Iraq invaded Kuwait on August 2, 1990, the United Nations Security
Council passed Resolution 660, declaring the attack a breach of the peace and de-
manding immediate withdrawal.® Over the ensuing two months, it passed a num-
ber of resolutions imposing sanctions on Iraq in the hope of pressuring it to
comply with 660.%! Finally, on November 29 the Council, pursuant to its Chapter
VII authority, adopted Resolution 678, which authorized States cooperating with
Kuwait to use “all necessary means” to implement 660 and subsequent resolutions
and “to restore international peace and security in the area.”®> The latter phrase is
particularly relevant as it empowered the use of force not merely to expel the Iraqi
military from Kuwait, but also to create the conditions necessary for regional sta-
bility. In order to afford Iraq “one final opportunity,” the resolution set a compli-
ance deadline of January 15, 1991. Meanwhile, the United States and a number of
other States had deployed forces to the region “in the exercise of the inherent right
of individual and collective self-defense.”?

When Iraq failed to comply with the UN resolutions by the deadline, Coalition
forces attacked. This action was taken pursuant to 678, not a new Security Council
mandate; thus, individual States—not the Security Council—determined Iraq had
not complied and took the decision to attack. By March 3, Iraqi forces were in re-
treat and field commanders negotiated a cease-fire.

Exactly one month later, the Security Council adopted Resolution 687.%4 It set
forth the terms of a cease-fire that would come into effect upon Iraqi acceptance,
including terms relating to such issues as borders, terrorism, and, most signifi-
cantly, WMD disarmament. A system of inspections (and weapons destruction) by
the United Nations Special Commission (UNSCOM) and IAEA was set up for this
latter purpose. Iraq grudgingly accepted the terms on April 6 in a letter to the Secu-
rity Council.®®

As a matter of law, material breach of the terms of a cease-fire by one side re-
leases the other from its own obligations, including that to refrain from the use of
force.%® Those who suggest that breach of a cease-fire contained in a Security
Council resolution requires a subsequent use of force mandate before resuming
hostilities ignore the fact that the state of war continues during a cease-fire.®’
Cease-fires are merely temporary cessations of hostilities, usually agreed upon in
order to facilitate negotiations on formal termination of hostilities. Only when
hostilities have formally ended, for instance through a peace agreement, does the
UN Charter Article 2(4) prohibition on the use of force become operative again as
between the parties to the conflict.®
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On a number of occasions, Coalition forces had responded to Iraqi breaches
forcibly, most notably in 1993 and 1998. Although the Security Council did not
specifically authorize the use of force either time, significant indications of concur-
rence with the position that Resolution 678 alone sufficed to justify a resumption
of hostilities existed in both cases. Not only did France (an opponent of the 2003
action) participate in the 1993 operation with the United States and United King-
dom, but Secretary-General Boutros-Ghali stated:

the raid was carried out in accordance with a mandate from the Security Council under
resolution 678 (1991), and the motive for the raid was Iraq’s violation of that
resolution which concerns the cease-fire. As General-Secretary of the United Nations, I
can tell you that the action was taken in accordance with the resolutions of the Security
Council and the Charter of the United Nations.%”

Similarly, following the 1998 Operation Desert Fox strikes, a vituperative debate
over the necessity of a Security Council Resolution finding Iraq in material breach
as a condition precedent to attack took place; tellingly, this debate assumed that if
the Security Council had rendered such a finding, States could have used force in
response thereto.”?

In fact, in the years following implementation of the cease-fire, the Security
Council found Iraq in non-compliance with Security Council resolutions on mul-
tiple occasions. For instance, in August 1991, the Council condemned Iraq’s “seri-
ous violation of a number of its obligations under . . . resolution 687 (1991) and of
its undertakings to cooperate with the Special Commission and the International
Atomic Energy Agency, which constitutes a material breach of the relevant provi-
sions of that resolution which established a cease-fire. . . .”7! In March 1998, the
Council issued a stern warning to Iraq that “compliance . . . with its obligations.. . .
to accord immediate, unconditional and unrestricted access to the Special Com-
mission and the IAEA, in conformity with the relevant resolutions, is necessary for
the implementation of resolution 687 (1991) . .. [and] that any violation would
have the severest consequences for Iraq.””> That November, the Council con-
demned Iraq for “the decision ... of 31 October 1998 to cease cooperation with the
Special Commission” and labeled the step a “flagrant violation of resolution 687
(1991) and other relevant resolutions. . . .””> Operation Desert Fox commenced on
December 16, 1998 and continued for three days, but Iraq refused to admit inspec-
tors for the next four years.

The most relevant finding of breach came when the Security Council unani-
mously adopted Resolution 1441 on November 8, 2002. As outlined above, in that
resolution the Council determined that Iraq had failed to comply with
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requirements to disclose WMD information, cooperate with weapons inspectors,
cut ties to terrorists, cease repression of its population, facilitate humanitarian as-
sistance, and cooperate in accounting for human and property losses from the first
Gulf War. It affirmed “Iraq has been and remains in material breach of its obliga-
tions under relevant resolutions, including resolution 687 (1991), in particular
through Iraq’s failure to cooperate with United Nations inspectors and the IAEA
and to complete actions required under paragraphs 8-13 of resolution 687
(1991).”74 Resolution 1441 also specifically “recalled” that Resolution 678 had au-
thorized the use of “all necessary means” to uphold and implement both prior and
subsequent relevant UN resolutions (thereby including 1441) and restore interna-
tional peace and security. The Council afforded Iraq a “final opportunity” to meet
its obligations, but “failure by Iraq at any time to comply with and cooperate fully
in the implementation of this resolution [which requires a declaration on all as-
pects of the Iraqgi WMD program and cooperation with inspectors] shall constitute
a further material breach of Iraq’s obligation. . .” (emphasis added). Resolution
1441 concluded with a stern warning of “serious consequences” in the event of
“continued violation [by Iraq] of its obligations.” Significantly, 1441 required the
Security Council to reconvene if Iraq did not fulfill its obligations. As noted earlier,
the Council did so to consider the reports of weapons inspectors, who did not give
Iraq a clean bill of health, and the concerns of individual States, most notably the
United States.

What Resolution 1441 did not contain was a requirement to return to the Coun-
cil for a use of force authorization. As noted by the US legal advisers, earlier drafts
circulated among the Security Council members required the Council to meet
again to “decide any measures to ensure full compliance of all its relevant resolu-
tions.””> Negotiations led to the rejection of this wording.

Based on these facts, the United States and its coalition partners presented a
rather linear argument. Resolution 687 (1991) conditioned the cease-fire on Iraqi
compliance with its terms. Iraq had not fully complied, resulting in several Security
Council declarations that such non-compliance amounted to material breach. The
Council even gave Iraq a “final opportunity” to bring itself into conformity and
placed Iraq on notice that further non-compliance would constitute a material
breach which could result in serious consequences. In the US view, the Security
Council should have acted at that point to enforce its own resolutions, but did not.
Therefore, the United States and other Coalition States were released from their
cease-fire obligations and the initial use of force authorization contained in Reso-
lution 678 became operative again, as it had on multiple occasions in the previous
decade. The sole limitation on their actions was that they do no more than autho-
rized by the broad mandate contained in Resolution 678 —to enforce past and

381



The Legality of Operation Iraqi Freedom under International Law

future Council resolutions and restore international peace and security. Given
more than a decade of violation of Security Council resolutions intended to create
the conditions for stability, ousting Saddam Hussein and the Baathists from power
fell neatly within that mandate.

As a matter of law, this line of argumentation is sound. Under the principles of
humanitarian law, cease-fires are clearly temporary measures that bind parties
thereto only so long as the other side is not in material breach. The Security Coun-
cil had agreed in November 2002 that Iraq was in breach (thereby mooting any ar-
gument about whether a US or UK assertion of breach was justified). Further,
immediately prior to the attack the UN’s own inspectors asserted that the Iraqis
were not meeting all the requirements imposed on them, a situation which 1441
had pre-determined to be a further material breach. As a general matter of law,
hostilities may immediately resume in the event of material breach. In this particu-
lar case, the right to resume hostilities was clearer still, for the cease-fire resolution
specifically reaffirmed Resolution 678, which authorized the use of force, “except
as expressly changed.” The only change to that resolution was imposition of the
cease-fire itself. But with the cease-fire materially breached, the 678 use of force au-
thorization came back into play by the express terms of Resolution 687.

Some have claimed that only the Security Council was authorized to determine
how to respond to the cease-fire breach it had acknowledged in Resolution 1441
and previous resolutions. However, such assertions ignore the fact that the cease-
fire was not between the United Nations and Iraq, but, according to 687, “Iraq and
Kuwait and member States cooperating with Kuwait in accordance with resolution
678 (1990).” Therefore, those States were empowered under international law to
determine whether to resort to force once a material breach of the cease-fire to
which they were a Party occurred.”® The fact that Resolution 687 provided the Se-
curity Council remained “actively seized of the matter” has similarly been misin-
terpreted as indicating that exclusive authority to mandate a response resided in
the Council. In fact, the phrase is nothing more than standard text appearing in
many resolutions indicating the Security Council will continue to address the situ-
ation at hand (as it did with 1441 and other post-687 resolutions). Unless specifi-
cally provided, such text does not preclude actions (that are in compliance with
international law) taken by States or other international governmental organiza-
tions to respond to a situation. It has also been argued that the use of force authori-
zation was limited to expelling the Iraqis from Kuwait, and that any use of force
beyond that purpose would require further Council authorization. However, the
stated purpose of 678 was to “uphold and implement resolution 660 (1990) and all
subsequent resolutions and to restore international peace and security in the area.”
That this was a broad grant of authority is evidenced by inclusion of the diversity of
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cease-fire terms (from borders to disarmament) in Resolution 687. Clearly, in
1990-91, the Council understood that restoring international peace and security
involved much more than merely liberating Kuwait.

Admittedly, this line of analysis, albeit legally valid, poses a difficult practical di-
lemma, for the views of the Security Council on the use of force against Iraq dif-
fered dramatically in March 2003 from those of April 1991. Yet, the Council, in the
face of US and UK opposition, was powerless to withdraw, or even modity, either
its 1990 use of force authorization or the terms of its 1991 cease-fire.”” This is a par-
ticularly vexing problem given post-conflict difficulties of finding the WMD or ter-
rorism smoking guns. Thus, we witnessed a use of force based on Security Council
resolutions that the Council itself would not have approved had it been the sole de-
cision-maker. It represented the triumph of law over policy.

In the future, the Council is likely to be very reticent about granting open-ended
continuing authority to employ force. In particular, it can be expected to carefully
craft its Chapter VII resolutions to require explicit follow-on authorization for any
resumption of hostilities should a cessation of hostilities occur. That said, the para-
doxical legal fact remains that based on the interplay of a series of Security Council
resolutions and the law of cease-fires, Operation Iraqi Freedom was legal.

Humanitarian Intervention

There is no question that the Security Council could have authorized an interven-
tion into Iraq based on the regime’s mistreatment of its population. In doing so,
the internal situation need merely have represented a “threat to the peace” under
Article 39 of the Charter, such that the Council’s Article 42 authority vested. Since
the Council itself determines when a threat has emerged, it enjoys unfettered dis-
cretion in authorizing a forcible humanitarian intervention under Chapter VII of
the Charter.

The Security Council has mandated such interventions on numerous occasions.
For instance, when internal order in Somalia collapsed in 1992, the Council autho-
rized “member States . . . to use all necessary means to establish as soon as possible a
secure environment for humanitarian relief operations in Somalia.””® The United
States responded with Operation Restore Hope, conducted by the multinational
Unified Task Force (UNITAF). The following year, acting under Chapter VII, the
Council approved the replacement of UNITAF by the United Nations Operation
in Somalia (UNOSOM) I1.7°

The nature of the intervention need not be classically humanitarian. In 1994,
the Security Council authorized member States to forcibly intervene in Haiti to ef-
fect the “restoration of the legitimate authorities of the Government of Haiti.”80
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Although the resolution cited the humanitarian situation in the country, including
the denial of civil liberties, the intent was clearly political in purpose—regime
change through “the prompt return of the legitimately elected President, Jean-
Bertrand Aristide, within the framework of the Governors Island Agreement.”8!

Some humanitarian interventions mounted without Security Council sanction
have subsequently acquired the support of the Council. In 1990, the Economic
Community of West African States (ECOWAS) intervened in Liberia without UN
approval. The following year, a Security Council Presidential Statement “com-
mended the efforts made by the ECOWAS Heads of State and Government to pro-
mote peace and normalcy in Liberia.”8? When fighting broke out again in 1992, the
Council praised ECOWAS for its role in addressing this “threat to international
peace and security.”8® ECOWAS conducted yet another humanitarian interven-
tion without Security Council sanction in 1997 when events in Sierra Leone slipped
out of control. As in the Liberia case, an ex post facto Presidential Statement com-
mended ECOWAS for the “important role” it was playing “towards the peaceful
resolution of this crisis.”3!

Although also conducted without Security Council objection, these cases can be
readily distinguished from the situation in Iraq. First, regional organizations car-
ried them out, thereby adding some degree of legitimacy to the operations. Fur-
ther, there was no apparent opposition to the interventions in the Security
Council, and certainly none from any of the Permanent Five. Finally, in both
countries the humanitarian crisis was widespread, immediate, and horrendous.

The 1999 NATO intervention in Kosovo represents a closer case because there
the Security Council had previously labeled the situation a threat to the peace as in
Iraq and the operation was mounted in the face of opposition on the Security
Council, most significantly from Russia. Unsurprisingly, Operation Allied Force
generated significant criticism from the international legal community. Although
few contested the legitimacy of the NATO operation, many supporters acknowl-
edged the frailty of its asserted legal basis. Kosovo was not, after all, Rwanda, where
deaths numbered in the hundreds of thousands. In that case, individual States and
the international community were roundly criticized for inaction; but it was the
scale of the tragedy that tended to underpin such criticism.%

Even with the rise of concepts such as human rights, human dignity, world or-
der, and sovereignty residing in the citizenry rather than the government, interna-
tional law continues to react negatively to the prospect of State A determining that
events in State B merit resort to the use of force. UN Charter Article 2(4), which
prohibits the use of force against the territorial integrity or political independence
of any State, continues to enjoy normative positive valence. Asserting exceptions
to this prohibition beyond those found within the four corners of the Charter—
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self-defense and Security Council authorization—inevitably generates skepticism
and opposition.

Iraq lies further down the continuum of situations that might legally justify hu-
manitarian intervention than the aforementioned cases. With Iraq, no regional or-
ganization rose to the challenge of intervention. On the contrary, close allies of
those who did attack Iraq were openly opposed to intervention without Council
approval. Further, the humanitarian situation in the country, albeit deplorable, did
not rise to the level of suffering of the previous precedents. In the period preceding
the attack, there is no question that torture was widespread, ethnic minorities were
expelled from their homes, infant and child mortality rates had grown dramatically
as a result of Saddam Hussein’s non-cooperation with the “food-for-oil” program
assets, and that the humanitarian situation was generally deteriorating.3¢ Never-
theless, the scale and scope of suffering had not reached genocidal proportions as it
had in Rwanda, nor was there fear of an imminent campaign of genocide, as in
Kosovo. Simply put, the human situation in the country was not at a point where a
majority of international legal scholars and practitioners would agree that a factual
basis for humanitarian intervention, a controversial matter in international law
even in the abstract, existed.

Thus, while the regime’s treatment of the Iraqi population was morally and le-
gally reprehensible, and although President Bush repeatedly cited such treatment
as a rationale for action against Iraq (for example, during his 2002 State of the Un-
ion Address), it did not justify humanitarian intervention absent Security Council
dejure or de facto acquiescence. Although the jus ad bellum has moved in the direc-
tion of increased acceptance of humanitarian intervention since the end of the
Cold War, by March 2003 it had not reached situations such as that in Iraq. Thus, it
is unsurprising that none of the countries participating in Operation Iraqi Free-
dom formally cited the internal suffering as legally justifying their action.

Regime Change

In 1998, a distinguished group of individuals, many of whom now occupy key
positions in the Bush administration, openly urged the removal by force of
Saddam Hussein’s regime.?” Clearly, the Administration desperately desired re-
gime change in Iraq. Yet, despite a self-evident need for a new regime in the coun-
try, and although the US administration actually demanded on March 17, 2003
that Saddam Hussein step down within 48 hours or face forceful removal,® there is
no independent basis in international law for regime change. Rather, regime
change can only be a legitimate consequence of otherwise legal uses of force.®
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For example, the Security Council may determine that continued governance
by a particular group threatens international peace and authorize the removal of
that government under Chapter VI, as it did in the case of Haiti in 1994. Or it may
determine that another situation amounts to a threat to the peace, breach of peace,
or act of aggression and authorize the use of military force pursuant to Article 42 to
restore international peace and security. If the fall of a regime results from the en-
suing military action, that regime change would be legal. For instance, many argue
that Coalition forces should have marched on Baghdad in 1991 to topple Saddam
Hussein because with the dictator still in power it was impossible to permanently
restore international peace and security pursuant to Resolution 678. Similarly, an
effective defense, either individual or collective, may result in the fall of the regime
that mounted an aggressive attack. It is even possible that a humanitarian interven-
tion could result in removal of a regime, either as a coincidental consequence of the
operation or because doing so is necessary to safeguard the civilian population.
That certainly would have been the case with the Hutu-dominated government of
Rwanda had external forces intervened in 1994 to stop its slaughter of the Tutsis.
However, States may not, absent Security Council mandate, act for the sole pur-
pose of removing a regime of which they disapprove; doing so would constitute a
patent violation of Article 2(4) of the UN Charter. Therefore, in the absence of a
separate legal basis for action (which existed in this case), any effort to remove
Saddam Hussein from power would have been illegal.

Conclusions

Despite the often-confusing rhetoric that has accompanied Operation Iraqi
Freedom, there is only one legal basis on which the action could have been plainly
justified, and it is on that basis that the States forming the coalition against Saddam
Hussein rested their case. Therefore, the war against Iraq is unlikely to impact cur-
rent understanding of the jus ad bellum in any dramatic way, as Operation En-
during Freedom did with regard to the use of force against terrorists and their State
supporters.

If anything (and somewhat counter-intuitively), the affair is likely to
strengthen the centrality of the UN Charter use of force regime and the Security
Council’s role in determining when States may employ armed force. All parties
agreed that first resort in the matter was to the Security Council. Indeed, the
United States and its Coalition allies actively sought a use of force mandate from
the Council. When they did not receive one, they nevertheless justified their ac-
tions on a string of Security Council resolutions reaching back over a decade.
Analogously, States opposed to Operation Iraqi Freedom based their resistance on
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the argument that the Coalition should not have attacked without an explicit
Council mandate.

Had the Coalition chosen any other ground to justify the attack, currently pre-
vailing interpretations of the jus ad bellum would have been placed under signifi-
cant stress, with some scholars and practitioners arguing for new interpretations of
existing law in light of changed circumstances, others suggesting the emergence of
new norms, and many asserting that the attack was quite simply unlawful. It is for-
tunate that the Coalition avoided alternative justifications, for, as every law student
knows, hard cases make bad law. Instead, the lesson of this experience is that States
will continue to look to the Security Council as the font for authorization to use
force; therefore, that body must exercise its discretion with great care, surgical pre-
cision, and an eye to the future.
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