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Notes 

I. Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field art. 3, Aug. 12, 1949,6 U.S.T. 3114, 75 U.N.T.S. 31;Convention for theAme­
lioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
art. 3, Aug. 12, 1949,6 U.S.T. 3217, 75 U.N.T.S. 85; Convention Relative to the Treatment of 
Prisoners of War art . 3, Aug. 12, 1949,6 U.5.T. 3316, 75 U.N.T.S. 135 {hereinafter GC 1lI]; Con­
vention Relative to the Protection of Civilian Persons in Time of War art. 3, Aug. 12, 1949,6 U.5.T. 
3516,75 U.N.T.S. 287 (hereinafter GC IV] (hereinafter, collectively, Common Article 3]. 

2. I CUSfQMARY INTERNATIONAL HUMANITARIAN LAW xxx, xliv-xlv (Jean-Marie 
Henckaerts & Louise Doswald- Beck eds., 2005) (hereinafter CUSTOMARY LAW STUDY] . See also 
Military and Paramili tary Activities in and against Nicaragua (Nicar. v. U.5.), 1986 I.e.). 54, 

218 (June 27) (holding that Common Article 3 reflected "elementary considerations of human­
ity" constituting a Kminimum yardstick" applicable in all armed conflicts). 

3. Common Article 3(1), supra note I, provides "persons taking no active part in the hostil­
ities, including members of armed forces who have laid down their arms and those placed IlOrs de 
combat by .. . 

4. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of Non-International Armed Conflicts. June 8, 1977, 1125 U.N.T.S. 609 
(hereinafter Additional Protocol Ill. 

5. [d., art. 4 ("all persons who do not take a direct part or who have ceased to take part in 
hostilities"); art. 5 ("persons deprived of their liberty for reasons related to the armed conflict, 
whether they are interned or art. 6 (" this Article applies to the prosecution and pun­
ishment of criminal offences related to the armed 

6. See CUSfQMARY LAW STUDY. supra note 2. See also Jean-Marie Henckaerts. Study on 
Customary InterMtional Humanitarimr Law: A Contribution to the Understatrdilrg and Respect for 
the Rule of Law in Armed Conflict, 87 INTERNATIONAL REVIEW Of THE RED CROSS 175 (2005), 
available at http://www.icrc.orglenglassetslfiles/otherlirrc_857_henckaerts.pdf. 

7. U.N. Human Rights Committee, Consideration of Reports Submiued by States Parties 
Under Article 40 of the Covenant: Comments by the Government of the United States of 
America on the Concluding Observations of the Human Rights Committee, Addendum. 2-7. 
U.N. Doc. CCPRJC/USNCO/3/Rev.I/Add.1 (Feb. 12,2008). Seea/so Fourth Periodic Report of 
the United States of America to the United Nations Human Rights Committee Concerning the 
In ternational Covenant on Civil and Political Rights" 504-9 (Dec. 30, 2011). 

8. Legality of the Threat or Use of Nudear Weapons. Advisory Opinion. 1996 I.e.J. 226, 
1 25 (July 8); Legal Consequences of the Construction of a Wall in the Occupied Palestinian Ter­
ritory, Advisory Opinion, 2004 I.e.). 136, 102-14 (July 9) [hereinafter Legal Consequences of 
the Construction of a WaUl; Armed Activities on the Territoryof theCongo (Oem. Rep. Congo 
v. Uganda), 2005 I.C.J. 1, 1216 (Dec. 19) [hereinafter Armed Activities on the Territory of the 
Congo]; U.N. Human Rights Committee, General Comment No. 31: Nature of the General le­
gal Obligation Imposed on States Parties to the Covenant 4, U.N. Doc. CCPR/C/2I/Rev.11 
Add.13 (May 26, 2004) [hereinafter General Comment 31]. 

9. GC III, supra note I. 
10. GC IV, supra note I. 
11. The International Court of Justice (ICf) in the Legal Consequences of the Construction of a 

Wall judgment, supra note 8, in paragraph 106, stated: 
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As regards the relationship between international humanitarian law and human rights 
law, there are thus three possible situations: some rights may be exclusively matters of 
international humanitarian law; others maybeexclusively matters of human rights law; 
yet others may be matters of both these branches of international law. In order to an­
swer the q uestion put to it, the Court will have to take into consideration both these 
branches of international law, namely human rights law and, as lex specitllis, interna­
tional humanitarian law. 

The Court, however, was not called upon to elaborate further in tenns of detention. 
In the Armed Activities on the Territory of the Congodecision, supra note 8, paragraph 216, the 

ICJ recalled its advisory opinion in Wall, stating, 

"[T[ he protection offered by human rights conventions does not cease in case of armed 
conflict, save th rough the effect of provisions for derogation of the kind to be fo und in 
Article 4 of the International Covenant on Civil and Political Rights. As regards the rela­
tionship between international humanitarian law and human rights law, there are thus 
three possible situations: some rights may be exclusively matters of international 
humanitarian law. others may be exclusively matters of human rights law; yet others 
may be matters of both these branches of international law." It thus concluded that 
both branches of international law, namely international human rights law and inter­
national humanitarian law, would have to be taken into consideration. The Court fur­
ther concluded that international human rights instruments are applicable Uin respect 
of acts done by a State in theexerciseofits jurisdiction outside its own territory," partic­
ularly in occupied territories (citations omitted). 

12. For further details, see INTERNATIONAL COMMITTEE OF THE RED CROSS, 
INTERNATIONAL HUMANITARIAN LAW AND THE CHALLENGES OF CONTEMPORARY ARMED 
CONFLICTS 18-20 (2011), available at http://www.icrc.orglenglassets/fileslred-cross-crescent 
-movement/31 st -in ternational-conference/31-int-conference-ihl-chaUenges-report -11-5-1-2-en 
.pdf [hereinafter IHL AND THE CHALLENGES OF CONTEMPORARY ARMED CONFLICTS]. 

13. See infra pp. 353-58. 
14. See, e.g., U.N. Economic & Social Council, Commission on Human Rights, Sub­

Commission on the Promotion and Protection of Human Rights, Final Report of the Special 
Rapporteur, Specific Hunuln Rights Issues: Nf!W Priorities, iTI Particular Terrorism and Counter­
terrorism 54-55, U.N. Doc. ElCN.4/Sub.2/2004/40 (June 25, 2004) (by Kalliopi K. Koufa). 
Laura M. Olson, Practical Chal/enges of Implementing the Complementarity between International 
Humanitarian and Human Rights Law-Demonstrated by the Procedural Regulation of Intern­
ment in Non-International Armed Cmflict, 40 CASE WFSTERN REsERVE JOURNAL OF 
INTERNATIONAL LAw 437, 450 (2009). LINDSAY MOIR, THE LAw OF INTERNAL ARMED 
CONFLICt" 194 (2002). 

15. For further details, see IHL AND THE CHAlLENGES OF CONTEMPORARY ARMED 
CONFlICl"S, supra note 12, at 14-15. Jelena Pejic, Conflict Classification and the Law Applicable to 
DereTltion and the U~ofForce, in INTERNATIONAL L\w ANDTHE ClASSIFICATION OF CONFUCl"S 
(Elizabeth Wilmshurst ed., forthcoming Aug. 2012) . 

16. See, e.g., Common Article 3, supra note I ("Persons taking no active pari in the hostili­
ties, including . .. those placed hors de combat by . .. detention ... shall in all circumstances be 
treated humanely."); IHL AND THE CHALLENGES OF CONTEMPORARY ARMED CONFUcrs, supra 
note 12, at 15. 

17. IHL AND THE CHALLENGES OF CONTEMPORARY ARMED CONFUCt"S. supra note 12, at 
15-18. 
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18. See, e.g., Common Article 3, supra note I; GC III, supra note I, art . 13; GC IV, supra note 
I, art. 27; Protocol Addi tional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts art . 75, June 8, 1977, 1125 U.N.T.S. 3 
[hereinafter Additional Protocol I]; Additional Protocol II, supra note 4, art. 4(2); International 
Covenant on Civil and Political Rights arts. 6-7, G.A. Res. 2200A (XXI), U.N. Doc. AJ6316 (Dec. 
16,1966),999 U.N.T.5. 171;Convention against Torture and Other Cruel, Inhuman or Degrad. 
ing Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85; American Convention on Hu· 
man Rights arts. 4-5, Nov. 22, 1969, O.A.S.T.5. No. 36, 1144 U.N.T.S. 123; Convention for the 
Protection of Human Rightsand Fundamental Freedoms arts. 2-3, Nov. 4, 1950, Europ. T.5. No. 
5,213 U.N.T.S. 222; CUSTOMARY LAW STUDY, supra note 2. 

19. Cordula Droege, Transfers afDetainees: ugaI Framework, Non-refoulementand Contem­
porary CIulIIrnges, 90 INTERNATIONAL REVIEW OF THE RED CROSS 669, 700 (2008), available at 
hllp :llwww.icrc.orglenglassetslfiles/other/irrc-871-droege2.pdf. 

20. Id. at 675. 
21. GC III , supra note I, art. 12(2) (KPrisoners of war may only be transferred by the Detain· 

ing Power to a Power which isa party to the Convention and after the Detaining Power has satis· 
fied itself of the willingness and abil ity of such transferee Power to apply the Convention. When 
prisoners of war are transferred under such circumstances, responsibility for the application of 
the Convention rests on the Power accepting them while they are in its custody."). 

22. GC IV, supra note I, art . 45(3) ("Protected persons may be transferred by the Detaining 
Power only to a Power which is a party to the present Convention and after the Detaining Power 
has satisfied itself of the willingness and ability of such transferee Power to apply the present 
Convention. If protected persons are transferred under such circumstances, responsibility for 
the application of the present Convention rests on the Power accepting them, while they are in its 
custody. Nevertheless, if that Power fails to carry out the provisions of the present Convention in 
any important respect, the Power by which the protected persons were transferred shall, upon 
being so notified by the Protecting Power, take effective measures to correct the situation or shall 
request the return of the protected persons. Such request must be complied with.») . 

23. INTERNATIONAL COMMtTIEE OFTHE RED CROSS, STRENGTHENING LEGAL PROTECftON 
FOR VtCfIMS OF ARMED CONFUcrs 11-12 (2011), avai/ableat http://www.rcrcconference.orgl 
docs_upl/en/31 IC_Strengthening,.Jegal_protection.EN .pdf. 

24. IHLAND THE CHALLENGES OF CONTEMPORARY ARMED CONFUcrs, supra note 12, at 16. 
25. See, e.g., GC III, supra note 1, arts. 21-38; GC IV, supra note 1, arts. 83-95; CUSTOMARY 

LAw STUDY, supra note 2, Rules 118-28. 
26. See Addi tional ProtocollI, supra note 4, art. 5; CUSTOMARY LAW STUDY, supra note 2, 

Rules 118-28. 
27. See U.N. Economic & Social Council, Standard Minimum Rules for the Treatment of 

Prisoners, U.N. Doc. AJCONF/611 (Aug. 30, 1955) (adopted by the First United Nations Con· 
gress on the Prevention of Crime and the Treatment of Offenders), approved by U.N. Economic 
and Social Council, E.S.C. Res. 663 C (XXIV), U.N. Doc. FJRfS/3048 (July 31,1957), amended 
by E.S.C. 2076 (LXII), U.N. Doc. FJ5988 (May 13, 1977); Principles for the Treatment of Prison· 
ers, G.A. Res. 45/111, U.N. Doc. AJRfS/45/111 (Dec. 14, 1990). 

28. See Jelena Pejic, The Protective Scope of Common Article 3: More Than Meets the Eye, 93 
INTERNATIONAL REVIEW OF THE RED CROSS 189, 216-19 (2011), available at http://www 
.icrc.orglenglassets/fileslreview120 II/inc-881· pejic.pdf. 

29. STRENGTHENING LEGAL PROTECflON FOR VtCI1MS OF ARMED CONFUCfS, supra note 
23, at 10. 

30. Id. 
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31. Additional Protocol I, supra note 18, art. 5(2)(a). 
32. CUSTOMARY LAW STUDY,Supra note 2, Rule 120. 
33. Additional Protocol I, supra note 18. 
34. &e, e.g., COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE 

GENEVA CONVENTIONS OF 12 AUGUST 1949, 3092 (Yves Sand oz, Christophe Swinarski & 
Bruno Zimmermann eds., 1987) (~[mlost of the guarantees listed in sub· paragraphs (a)-(j) [of 
Article 75(4)] are contained in the .. . Covenant on Human Rights~); MiCHAEL BoTHE, KARL 
JOSEF PARTSCH & WALDEM.AR A. SOlF, NEW RULES FOR VIC11MS OF ARMED CONFUC!"S: 
COMMENTARY ON THE TwO 1977 PROTOCOLS ADDITIONAL TOTHEGENEVA CONVENTIONS OF 
1949, at 463,. 2.17 (1982). 

35. CUSTOMARY LAw STUDY, supra note 2, Rule 100. 
36. IH L AND THE CHALLENGES OF CONTEMPORARY ARMED CONFUC!"S, supra note 12, at 

16. 
37. &e infra pp. 354-55. 
38. fd . 
39. International Commission of Jurists, The Berlin Declaration: Upholding H uman Rights 

and the Rule of Law in Combating Terrorism, Principle 6 (Aug. 28, 2004), available at http:// 
www.icj.orgldwn/database/BeriinDedaration2004-ENG.pdf; U.N. Human Rights Committee, 
Consideration of Reports Submitted by States Parties Under Article 40 of the Covenant: Com· 
ments of the Human Rights Committee, 16, U.N. Doc. CCPRJCI79/Add.35 (Aug. 10, 1994); 
U.N. Human Rights Committee, Consideration of Reports Submitted by States Parties Under 
Article 40 of the Covenant: Comments of the Human Rights Committee, 1 21, U.N. Doc. CCPRJ 
C179/Add.44 (Nov. 23, 1994) . In the European context, administrative detention is only possible 
if the State has derogated from Article 5 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms, supra note 18, in accordance with Article 15. Lawless v. Ireland, 3 
Eur. Ct. H.R. (ser. A) 13-20 (1961); Ireland v. United Kingdom, 2 Eur.Ct. H.R (ser. A) 194-
96, 214 (1978). Even in NlACs experts have adopted a view that internment is an exceptional 
measure. See Expert Meeting on Procedural Safeguards for Security Deten tion in Non-In tenuuional 
Armed Conflict, 91 INTERNATIONAL REVIEW OF THE RED CROSS 859, 863-64 (2009), availllble at 
http://www.icrc.orglenglassetslfileslotherlirrc-876-expert-meeting.pdf [hereinafter Expert Meet· 
ing on Procedural Safeguards]; Tyler Davidson & Kathleen Gibson, Expert Meeting on Security 
Detention Report, 40 CASE WESTERN RESERVE JOURNAL Of INTERNATIONAL LAW 315, 326-
27 (2009). 

40. IHL AND THE CHAllENGES OF CONTEMPORARY ARMEO CONfUC!"S, supra note 12, at 
16. 

41. fd. at 17. 
42. fd.; Expert Meeting on Procedural Safeguards. supra note 39, at 866-68. 
43. IHL AND THE CHALLENGES Of CONTEMPORARY ARMED CONFUC!"S, supra note 12, at 

17-18; Expert Meeting on Procedural Safeguards. supra note 39, at 880-81. 
44. U.N. Human Rights Committee, General Comment No. 29, Statement of Emergency 

(Article 4), 16,CCPRJCl21/Rev.1/Add.1l (Aug. 31, 1994) . 
45. IH LANDTHECHALLENGESOI'CONTEMPORARY ARMEDCONfucrs.supra nole 12,at 18; 

Expert Meeting on Procedural Safeguards, supra note 39, at 881; Laura M. Olson & Marco 
SassOli, The Relationship between fntenuHional Humanitarian and Human Rig/Its Law Where It 
MarteTS: Admissible Killing and Internment of Fighters in Non·in ternational Anned Conflicts, 90 
INTERNATIONAL REVIEW Of THE RED CROSS 599, 622 (2008), available at http://www.icrc.orgl 
englassetslfileslother/irrc-871-sassoli-olsen.pdf. 

46. Pejic, supra note 15. 

364 



Knut Dormann 

47. See General Comment 31,110, supra note 8 ("States Parties are required by article 2, 
paragraph I, to respect and to ensure the Covenant rights to all persons who may be within their 
territory and to all persons subject to their jurisdiction. This means that a State Party m ust re­
spect and ensure the righ ts laid down in the Covenant to anyone within the power or effective 
control of that State Party, even if not situated wi thin the territory of the State Party .... This 
principle also applies to those within the power or effective control of the forces of a State Party 
acting outside its territory, regardless of the circumstances in which such power or effective con· 
trol was obtained, such as forces constituting a national contingent of a State Party assigned to an 
international peace·keeping or peace-enforcement operation . ~). See also Cordula Droege, 
Elective Affinities? Human Rights and Humanitarian Law, 9() INTERNATIONAL REVIEW OF THE 
REO CROSS 501, 510-13 (2008). 

48. It should be noted, however, tha t the European Court of Human Rights has taken posi. 
tions in the field of detention abroad, although it has been criticized for some of its findings. 

49. U.N. Charter, ch. VII. 
SQ. Expert Meeting on Procedural Safeguards, supra note 39, at 868-69. For practice on 

detention by multinational forces, see Ashley S. Deeks, Security Detention: The lntemntional 
Legal Framework: Administrative Detention in Armed Conflict, 40 CAsE WfSTERN RESERVE 
JOURNAL OF INTERNATIONAl LAW 403, 415-22 (2009), citing Press Release, Kosovo Force 
['KFOR'], KFOR Detention Under UNSCR 1244, 04-28 (May 5, 2(04), available at http:// 
www.nato.intlkfor/docuipr12004/05128.htm (stating KFOR derived the authority to detain in· 
dividuals from UN 5ecurityCouncil Resolution 1244, which authorized KFOR to use all neces· 
sary means to maintain and secure a safe environment ). The Danish Ministry of Foreign Affairs 
argued in a non-paper presented at the Copenhagen Conference 00 the handling of detainees in 
international military operations that although a legal basis for detention can be derived from a 
UN Security Council resolution giving a mandate to use all necessary means, it is preferable for 
the resolu tion to dearly establish such a legal basis in order to avoid different interpretationsof 
the mandate. Ministry of Foreign Affairs Legal5ervice, Non-Paper on Legal Framework and As­
pects of Detention 10 (Oct. 4, 2007), available at http://www.afghanis tan.um.dkiNRlrdonlyres/ 
F5364 962- DC30·4333-9EFC-I B612B43DC28/0/NonpaperCopenhagenConference.pdf. 

51. Droege, supra note 19,at 690-91. 
52. The institutional guidelines were published as Annex I to an ICRC report, ITlternational 

Humanitarian Law mId the Challenges of Qmtemporary Armed Conflicts, presented at the 30th 
In ternational Conference of the Red Cross and Red Crescent, held in Geneva in 2007. The guide. 
lines were also published in Jelena Pejic, Procedllral Principles and Safeguards for Internment/Ad­
ministrative Detention in Armed Conflict and Other Situations of Violence, 87 INTERNATIONAL 
REVIEW OF THE RED CROSS 375 (2005), available at http://www.icrc.orglenglassetslfileslother/ 
irrc_858_pejic.pdf [hereinafter Procedural Principles and Safeguards for InternmentlAdminis· 
trative Detention). 

53. Id. at 383. 
54. Expert Meeting on Procedural Safeguards, supra note 39, at 864; Text ofletters from the 

Prime Minister of the Interim Government ofIraq Dr. Ayad AIlawi and United States Secretary 
of State Colin L. Powell to the President of the Council, annexed to S.c. Res. 1546, U.N. Doc. 51 
RES/l546 (June 8, 2(04). 

55. See IHL AND THE CHAlLENGES OF CONTEMPORARY ARMED CONFUCfS, supra note 12, 
at 42-45. For a discussion of direct participation of hostilities, see NILS MELZER, INTER· 
NATIONAL COMMllTEE OF THE RED CROSS, INTERPRETIVE GUIDANCE ON THE NOTION OF 
DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW (2009), 
available at http://www.icrc.orglenglassetslfiles/other/icrc-002-0990.pdf. 
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56. See IHL AND THE CHALLENGES OF CONTEMPORARY ARM.ED CONFLICf$, supra note 12, 
at 42-45. 

57. See supra note 52. 
58. Procedural Principles and Safeguards for In ternment/Administrative Detention, supra 

note 52, at 380. 
59. Id. at 382. 
60. Pejic, supra note IS. 
6!. Procedural Principles and Safeguards for In ternment/Administrative Detention, supra 

note 52, at 387. 
62. Id. at 388. 
63. For a discussion of the study process, see STRENGTHENING LEGAL PROTECTION FOR 

VICTIMS OF ARMED CONFLICTS, supra note 23, at 4-9. See id. at 4-5 and 8-24 for a discussion of 
the nonnative gaps. 

64. See id. at 4, 24-29. 
65. Id. 
66. 31st International Conference of the Red Cross and Red Crescent, Resolution: Strength. 

ening Legal Protection for Victims of Anned Conflicts, Res. 31IC/ll/RI (Nov. 28-Dec. 1,2011), 
availnble at http://www.rcrcconference.orgldocs_upl/enJR I_Strengthening.JH L_EN.pdf. 

67. This paragraph indicated in general tenns the possible ways of acting without expressing 
a preference with regard to the priority. The priority areas were identified later in the resolution. 
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