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Detention of Terrorists in the Twenty-first Century

and international law of armed conflict as having the same meaning. One could say that the latter
term is broader in that it captures the concept of internal armed conflict as well. In the case of
both terms, they are sometimes used to refer to both jus ad bellum and jus in bello, and sometimes
to refer only to jus in bello. The term “international humanitarian law” is not normally used by
the United States, because to do so is said to encourage a failure to distinguish adequately be-
tween the law of war and human rights law. Indeed, the terminology is frequently misused. The
International Committee of the Red Cross (ICRC), however, which together with European
countries prefers the term “international humanitarian law,” has asserted it to be synonymous
with the international law of armed conflict, which both the ICRC and European countries con-
cede is distinct from human rights law. Treating it as a synonym, however, can be misleading.
For example, the International Criminal Court’s jurisdiction is said to encompass international
humanitarian law. However, that treaty, in addition to addressing war crimes (jus in bello) and
aggression (jus ad bellum) also subsumes crimes against humanity and genocide within its sub-
ject matter jurisdiction, both of which can be committed in periods of peace and war. Both of
these arenas of criminality can be said to have evolved out of the law of war, but while the term
“international humanitarian law” is deemed unproblematic when referring to them collectively,
the term “law of war” might be seen as inapplicable to crimes against humanity and crimes of
genocide committed during peacetime.

31. See supra text accompanying notes 16-23. In addition to the embassy bombings, there
are numerous examples of past U.S. law enforcement responses to terrorist acts. The first Bush
administration treated the problem of apprehending suspects after the 1998 bombing of Pan
American Flight 103 as one of diplomacy and extradition, clearly a law enforcement matter. See
Sammakia, supra note 17. After the 1993 World Trade Center bombing, law enforcement tools
were employed to investigate, apprehend, extradite, try and convict the perpetrators of the
bombing. See Neumeister, supra note 19.

32. Convention Relative to the Treatment of Prisoners of Warart. 21, Aug,. 12, 1949,6 U.S.T.
3316, 3318, 75 U.N.T.S. 135, 136 [hereinafter GC III].

33. A. Prisoners of war, in the sense of the present Convention, are persons belonging

to one of the following categories, who have fallen into the power of the enemy:
(1) Members of the armed forces of a Party to the conflict, as well as members of
militias or volunteer corps forming part of such armed forces.
(2) Members of other militias and members of other volunteer corps, including
those of organized resistance movements, belonging to a Party to the conflict and
operating in or outside their own territory, even if this territory is occupied, pro-
vided that such militias or volunteer corps, including such organized resistance
movements, fulfil the following conditions:
(a) that of being commanded by a person responsible for his subordinates;
(b) that of having a fixed distinctive sign recognizable at a distance;
(c) that of carrying arms openly;
(d) that of conducting their operations in accordance with the laws and cus-
toms of war.
(3) Members of regular armed forces who profess allegiance to a government or an
authority not recognized by the Detaining Power,
(4) Persons who accompany the armed forces without actually being members
thereof, such as civilian members of military aircraft crews, war correspondents,

supply contractors, members of labour units or of services responsible for the wel-
fare of the armed forces, provided that they have received authorization, from the
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armed forces which they accompany, who shall provide them for that purpose with
an identity card similar to the annexed model.

(5) Members of crews, including masters, pilots and apprentices, of the merchant
marine and the crews of civil aircraft of the Parties to the conflict, who do not bene-
fit by more favourable treatment under any other provisions of international law.
(6) Inhabitants of a non-occupied territory, who on the approach of the enemy
spontaneously take up arms to resist the invading forces, without having had time
to form themselves into regular armed units, provided they carry arms openly and
respect the laws and customs of war.

B. The following shall likewise be treated as prisoners of war under the present
Convention:

(1) Persons belonging, or having belonged, to the armed forces of the occupied
country, if the occupying Power considers it necessary by reason of such allegiance
to intern them, even though it has originally liberated them while hostilities were
going on outside the territory it occupies, in particular where such persons have
made an unsuccessful attempt to rejoin the armed forces to which they belong and
which are engaged in combat, or where they fail to comply with a summons made to
them with a view to internment.

(2) The persons belonging to one of the categories enumerated in the present Arti-
cle, who have been received by neutral or non-belligerent Powers on their territory
and whom these Powers are required to intern under international law, without
prejudice to any more favourable treatment which these Powers may choose to give
and with the exception of Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and,
where diplomatic relations exist between the Parties to the conflict and the neutral
or non-belligerent Power concerned, those Articles concerning the Protecting
Power. Where such diplomatic relations exist, the Parties to a conflict on whom
these persons depend shall be allowed to perform towards them the functions of a
Protecting Power as provided in the present Convention, without prejudice to the
functions which these Parties normally exercise in conformity with diplomatic
and consular usage and treaties.
Id., art. 4.

34. Id., art. 3.

35. “Conflicts not of an international character” (or “non-international armed conflicts”)
are governed only by Common Article 3 of the Geneva Conventions, custom, and, to those that
are party, the second Additional Protocol to the Geneva Conventions (Protocol II). The United
States signed Protocol II and submitted it to the Senate for advice and consent in 1987, where it
remains before Senate subcommittees. Many have asserted that certain provisions in Protocol I1
have achieved the status of custom. In particular, Articles 4-6, outlining fundamental guarantees
for detainees, protections and process requirements for prosecutions, are typically regarded in
the international community as reflecting custom. See Protocol Additional to the Geneva Con-
ventions of 12 August 1949, and Relating to the Protection of Victims of Non-International
Armed Conflicts, June 8, 1977, 1125 UN.T.S. 609, reprinted in 16 INTERNATIONAL LEGAL
MATERIALS 1442 (1977) [hereinafter Additional Protocol II].

36. A combatant must meet the criteria outlined in GC III, supra note 32, Article 4 in order
to be designated as a prisoner of war. See supra note 33. Al Qaeda is not a State party to the Con-
vention and its members do not meet the criteria for militias and volunteer corps as described in
Article 4(A)(2).
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37. GCIIL, supra note 32, art. 4(A).

38. See, e.g., Roy Gutman, Christopher Dickey & Sami Yousafzai, Guantanamo Justice?,
NEWSWEEK, July 8, 2002, at 34.

39. It is worth noting that AUMF did not impose geographic or temporal limitations on
the President’s use of force. Instead it provides the President authority to use force against spe-
cific targets—those “nations, groups, or persons” that the President determines “planned,
authorized, committed, or aided” the terrorist attacks on 9/11, as well as those who “harbored
such organizations or persons.” AUMF, supra note 14. See also MOHAMMED-MAHMOUD
OULD MOHAMEDOU, NON-LINEARITY OF ENGAGEMENT, TRANSNATIONAL ARMED GROUPS,
INTERNATIONAL LAW AND THE CONFLICT BETWEEN AL QAEDA AND THE UNITED STATES (2005),
available at http://www.hpcrresearch.org/sites/default/files/publications/Non-Linearity_of
_Engagement.pdf (discussing the evolutionary nature of warfare as it relates to transnational
groups like al Qaeda).

40. However, while the government described the conflict as a “war on terror,” it clearly did
not intend to engage in conflict with all terrorists anywhere in the world. Instead, the gov-
ernment conducted a war against the armed groups responsible for the attacks of 9/11
(al Qaeda, the Taliban and their associates), as prescribed by the AUMF, and mostly within the
territory of Afghanistan.

41. See supra text accompanying notes 3—6.

42. U.S. DEPARTMENT OF JUSTICE ET AL., FINAL REPORT OF THE GUANTANAMO REVIEW
TASK FORCE (2010), available at http://www.justice.gov/ag/guantanamo-review-final-report
.pdf.

43, Id.

44, Obama, supra note 5.

45. Terry v. Ohio, 392 U.S. 1 (1968).

46. County of Riverside v. McLaughlin, 500 U.S. 44 (1991).

47. Bail Reform Act of 1984, 18 U.S.C. §§ 3141-3156 (2006).

48. Gideon v. Wainwright, 372 U.S. 335 (1963).

49. Miranda v. Arizona, 384 U.S. 436 (1966); Dickerson v. U.S., 530 U.S. 428 (2000).

50. U.S. CONST. amend. VI (1791); Barker v. Wingo, 407 U.S. 514 (1972).

51. Inre Winship, 397 U.S. 358, 361 (1970).

52. See Yoram Dinstein, The System of Groups in International Humanitarian Law, in
INTERNATIONAL HUMANITARIAN LAW FACING NEW CHALLENGES: SYMPOSIUM IN HONOUR OF
KNUT IPSEN 145, 148 (Wolff Heintschel von Heinegg & Volker Epping eds., 2007) (“As far as or-
dinary combatants are concerned, it must be perceived that they are running a risque du métier.
They can be attacked (and killed) wherever they are, in and out of uniform: even when they are
not on active duty. There is no prohibition either of opening fire on retreating troops (who have
not surrendered) or of targeting individual combatants.”). See also MICHAEL WALZER, JUST AND
UNJUST WARS 143 (4th ed. 2006).

53. Unless the target is hors de combat, the law of war never requires taking less than lethal
force against a lawful target. However, if a target might just as easily be captured and detained,
commanders may elect in certain circumstances a non-lethal course of action to preserve intelli-
gence collection.

54. See Editorial, What to do with terror suspects?, WASHINGTON POST, July 4, 2011, at A10,
available at http://www.washingtonpost.com/opinions/what-to-do-with-terror-suspects/2011/
07/01/gHQAdugEyH_story.html.

55. There are some exceptions to this dearth of new rules in the law of war, including the
adoption of international agreements related to specific weapons and the development of the
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1977 Protocols (I and IT) Additional to the Geneva Conventions of 1949. The United States is not
party to either of the Additional Protocols. Although the government has consistently supported
joining Protocol 1L, it has been very critical of some provisions of Additional Protocol I since its
creation.

56. Additional Protocol I, supra note 35.

57. Exec. Order No. 13,491, 74 Fed. Reg. 4893 (Jan. 22, 2009).

58. Obama, supra note 5.

59. Supra note 57,

60. See, e.g., Richard ]. Wilson, United States Detainees at Guantanamo Bay: The Inter-American
Commission on Human Rights Responds to a “Legal Black Hole,” 10 HUMAN RIGHTS BRIEF 2
(2003).

61. See, e.g., The Editors, Stop Releasing Terrorists, NATIONAL REVIEW ONLINE, Dec. 29,
2009, http://www.nationalreview.com/articles/228875/stop-releasing-terrorists/editors.

62. Lecture I—Early Forms of Liability, in OLIVER WENDELL HOLMES, THE COMMON LAW
(1881).

63. Jakob Kellenberger, President of the International Committee of the Red Cross, Address
at Ceremony to celebrate the 60th anniversary of the Geneva Conventions: Sixty years of the
Geneva Conventions: learning from the past to better face the future (Dec. 8, 2009), available at
http://www.icrc.org/eng/resources/documents/statement/geneva-conventions-statement-president
-120809.htm.

64. Peace Treaty between the Holy Roman Emperor and the King of France and Their Re-
spective Allies, Oct. 24, 1648, available at http://www.yale.edu/lawweb/avalon/westphal.htm.
Ending the Eighty Years’ War between Spain and the Dutch, and the German phase of the Thirty
Years’ War, the Peace of Westphalia recognized the full territorial sovereignty of the member
states of the Holy Roman Empire, rendering the princes of the empire absolute sovereigns in
their own dominions. See Encyclopaedia Britannica, 2002.

65. In 1945, World War II drawing to an end, representatives of fifty countries met in San
Francisco at the United Nations Conference on International Organization to draw up the
United Nations Charter. Those delegates deliberated on the basis of proposals worked out by the
representatives of China, the Soviet Union, the United Kingdom and the United States at
Dumbarton Oaks, United States in August-October 1944. The Charter was signed on June 26,
1945 by the representatives of the fifty countries. Poland, which was not represented at the Con-
ference, later signed the Charter and became one of the original fifty-one member States. The
United Nations officially came into existence on October 24, 1945, when the Charter had been
ratified by China, France, the Soviet Union, the United Kingdom and the United Statesand by a
majority of other signatories. See The United Nations, About the United Nations/History, http://
www.un.org/aboutun/history.htm (last visited Oct. 26, 2011). The creation of the United
Nations is widely recognized as one of the most important events of the post-World War II pe-
riod. That the delegates were influenced substantially by the war is reflected in the preamble to
the United Nations Charter, which provides, “We the people of the United Nations determined
to save succeeding generations from the scourge of war, which twice in our lifetime has brought
untold sorrow to mankind . ...” U.N. Charter pmbl. The fundamental purpose of the Charter is
the maintenance of international peace and security. Id.,art. 1, para. 1. See RUTH B. RUSSELL,
A HISTORY OF THE UNITED NATIONS, THE ROLE OF THE UNITED STATES 1940-1945, at 964 (pro-
viding an in-depth description of the formation of the Charter).

66. John Reid, United Kingdom Secretary of State for Defence, Address at the Royal United
Services Institute for Defence and Security Studies: 20th-Century Rules, 21st-Century Conflict
(Apr. 3, 2006).
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